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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 19 
(T.D. 85-72) 


Customs Regulations Amendment Relating to the Relocation or 
Alteration of Container Stations 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
provide a procedure for the relocation or alteration of an approved 
container station and the payment of an appropriate fee to Cus- 
toms to reflect the services provided. The change is necessary to 
conform the regulations concerning container stations to those con- 
cerning bonded warehouses, wherein relocation or alteration is pro- 
vided for, and to recover Customs costs for services rendered. The 
fee requirement is necessary because of the policy that Federal 
agencies charge appropriate fees for providing special benefits to 
identifiable recipients above and beyond those which accrue to the 
general public. 


EFFECTIVE DATE: May 23, 1985. 


FOR FURTHER INFORMATION CONTACT: James Kenny, Ac- 
counting Division, (202-566-2021), and Donald Thompson, Office of 
Cargo Enforcement and Facilitation, (202-566-5354), U.S. Customs 
Service, 1301 Constitution Avenue, NW., Washington, D.C. 20229. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Container stations are secured areas within the U.S. into which 
containers of imported merchandise may be moved for the purpose 
of opening the container and delivering the contents before an 
entry is filed with Customs or duty is paid. A container station 
serves as a central location at a port for processing containerized 
merchandise which otherwise could not be handled timely at the 
dock, wharf, pier, or bonded carrier’s terminal. 
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Sections 19.40 through 19.49, Customs Regulations (19 CFR 
19.40-19.49), set forth the procedures for the establishment and use 
of container stations. To establish a container station under § 19.40, 
Customs Regulations, an application must be filed with the district 
director. Before the application may be approved, Customs must: 
(1) Determine that the application is in proper form; (2) survey the 
premises to determine that all physical requirements are met; (3) 
perform a background investigation of the applicant and the appli- 
cant’s officers and employees; (4) prepare a report of that investiga- 
tion; and (5) review the application, survey, and background inves- 
tigation report, and prepare a response to the applicant. 

By T.D. 83-56, published in the Federal Register on March 9, 
1983 (48 FR 9853), Customs amended §19.40, to provide that a fee, 
calculated in accordance with § 24.17(d), Customs Regulations (19 
CFR 24.17(d)), must accompany an application to establish a con- 
tainer station. The fee set forth in that document was $852. By T.D. 
84-45, published in the Federal Register on February 21, 1984 (49 
FR 6433), the fee was raised to $879.00. However, by T.D. 85-70, 
published in the Federal Register on April 17, 1985 (50 FR 15271), 
effective April 17, 1985, the fee was raised to $1021. The fee is 
based upon the amount of time the average service requires of the 
Customs officers performing the service. It is in accord with the 
User Charges: Statute (31 U.S.C. 9701), under which a Federal 
agency may charge appropriate fees to recover the costs of services 
provided by that agency. The fee is charged for providing special 
benefits to identifiable recipients above and beyond those which 
accrue to the general public. 

Although § 19.40 provides for the establishment of a container 
station and the collection of an establishment fee, the present regu- 
lations do not make any provision for the relocation or alteration 
of a container station, as they do for a bonded warehouse. Section 
19.3(a), Customs Regulations (19 CFR 19.3(a)), provides procedures 
for the relocation or alteration of bonded warehouses. 

Accordingly, on October 3, 1984, a notice was published in the 
Federal Register (49 FR 39077), proposing to amend § 19.40 to pro- 
vide not only for the establishment of a container station, upon 
payment of a fee, but also for the relocation or alteration of a con- 
tainer station within the same Customs district, also upon payment 
of a fee. The fee proposed for relocation and alteration was $382, 
which is equivalent to the current fee prescribed by T.D. 84-45, to 
reimburse Customs for services relating to the relocation or alter- 
ation of a bonded warehouse. The services provided by Customs in 
altering or relocating a container station are essentially the same 
as those provided in altering or relocating a bonded warehouse. By 
T.D. 85-70, published in the Federal Register on April 17, 1985 (50 
FR 15271), effective April 17, 1985, the fee for altering or relocating 
a bonded warehouse was raised to $442. Therefore, the fee for alter- 
ing or relocating a container station also will be $442. 
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As with the fee charged for establishing a container station, 
which was included in T.D. 83-56, the fee for relocating or altering 
a container station will be revised periodically to reflect increased 
costs for Customs services. A schedule listing the revised fees to be 
charged by Customs for relocating or altering a container station, 
as well as establishing a container station, will be published in the 
Federal Register and Customs BULLETIN when changed. The fee 
schedule will remain in effect until changed. 

Interested parties were given until December 3, 1984, to submit 
written comments on the proposal. However, no comments were re- 
ceived. Therefore, except for increasing the fee, the amendment is 
adopted as proposed. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as 
specified in § 1(b) of E.O. 12291. Accordingly, no regulatory impact 
analysis has been prepared. 


REGULATORY FLExIBILITy ACT 


Pursuant to the provisions of the Regulatory Flexibility Act 
(Pub. L. 96-354, 5 U.S.C. 601 et seg.), it is certified that the amend- 
ment set forth in this document will not have a significant econom- 
ic impact on a substantial number of small entities. Accordingly, it 
is not subject to the regulatory analysis or other requirements of 5 


U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was Susan Terranova, 
Regulations Control Branch, U.S. Customs Service. However, per- 
sonnel from other Customs offices participated in its development. 


List oF SuBJECTs IN 19 CFR Part 19 
Customs duties and inspection, Imports, Freight, Container sta- 
tions. 
AMENDMENT TO THE REGULATIONS 
Part 19, Customs Regulations (19 CFR Part 19), is amended as set 
forth below. 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE THEREIN 
Section 19.40 is amended in the following manner: 


§ 19.40 Establishment, relocation or alteration of container sta- 
tions. 
a * * * * * * 


1. The section heading is revised to read as set forth above. 
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2. The first sentence of paragraph (a) is amended by removing 
reference to “paragraph (b)” and inserting, in its place, reference to 
“paragraph (c)’. 

3. Paragraphs (bX1) and (bX2) are redesignated as paragraphs 
(cX1) and (cX(2), and a new paragraph (b) is added to read as follows: 


x * * * * 


(b) Alterations to or relocation of a container station within the 
same district may be made with the permission of the District Di- 
rector of the district in which the facility is located. An application 
to alter or relocate a container station shall be accompanied by the 
fee required by paragraph (c) of this section. 


4. The text of redesignated paragraph (cX(1) is revised to read as 
follows: 


* * * * * * * 


(cX1) Customs shall charge a fee to establish, relocate or alter a 
container station, and publish a general notice in the Federal Reg- 
ister and Customs BULLETIN setting forth a fee schedule, to be re- 
vised periodically to reflect increased costs, to establish, relocate or 
alter the container station. The published revised fee schedule 
shall remain in effect until changed. 


(R.S. 251, as amended, 77A, Stat. 14, sec. 499, 46 Stat. 728, sec. 624, 46 Stat. 759 
(19 U.S.C. 66, 1202 (Gen. Hdnts. 1-6, 11, 12, Tariff Schedules of the United 
States) 1499, 1624)) 


ALFRED R. DE ANGELUs, 
Acting Commissioner of Customs. 


Approved: March 29, 1985. 
JOHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, April 23, 1985 (50 FR 15884)] 


(T.D. 85-73) 
Tuna Fish—Tariff-Rate Quota 


The Tariff-Rate Quota for the Calendar Year 1985, on Tuna Clas- 
sifiable Under Item 112.30, Tariff Schedules of the United 
States (TSUS) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity for tuna for calen- 
dar year 1985. 
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SUMMARY: Each year the tariff-rate quota for tuna fish described 
in item 112.30, TSUS, is based on the United States pack of canned 
tuna during the preceding calendar year. 


EFFECTIVE DATES: The 1985 tariff-rate quota is applicable to 
tuna fish entered, or withdrawn from warehouse, for consumption 
during the period January 1 through December 31, 1985. 


FOR FURTHER INFORMATION CONTACT: William J. Wagner 
III, Head, Quota Section, General Programs Branch, Duty Assess- 
ment Division, Office of Commercial Operations, U.S. Customs 
Service, Washington, D.C. 20229 (202-566-8592). 

It has now been determined that 97,495,800 pounds of tuna may 
be entered for consumption or withdrawn from warehouse for con- 
sumption during the Calendar Year 1985, at the rate of 6 percent 
ad valorem under item 112.30, TSUS. Any such tuna which is en- 
tered, or withdrawn from warehouse, for consumption during the 
current calendar year in excess of this quota will be dutiable at the 
rate of 12.5 percent ad valorem under item 112.34, TSUS. 


(QUO-2-CO:T:D:G) 
Dated: April 23, 1985. 


WILLIAM VON Raas, 
Commissioner of Customs. 


[Published in the Federal Register, April 26, 1985 (50 FR 16577)] 








U.S. Customs Service 


Customs Service Decisions 


(C.S.D. 85-30) 


This decision holds that tonnage tax and light money may be re- 
funded if the vessel’s agent or owner submits photostatic copies 
of the required documents which are certified to be true copies 
by an appropriate official of the flag country when it is im- 
practical, not feasible or inconvenient for. the vessel’s agent or 
owner to submit the original Flag Certificate and translation 
thereof. 


November 26, 1984 
VES-11-11-CO:R:CD:C 
106992 PH 


To: Deputy Assistant Regional Commissioner (I&C) Southeast 
Region. 

From: Director, Carriers, Drawback and Bonds Division. 

Subject: Refund of Special Tonnage Tax and Light Money Assessed 
Against the Undocumented Vessel M/V ANADOLU GUNEY. 

Your memorandum of August 27, 1984 (VES-11-11-O:I LCD), 
concerns the application for refund of special tonnage tax and light 
money assessed against the undocumented vessel M/V ANADOLU 
GUNEY. 

The vessel was assessed $10,102 in special tonnage tax and light 
money on January 31, 1984, in Savannah, Georgia. According to a 
memorandum to you from the District ‘Director, Savannah, dated 
August 16, 1984, and included in the file you forwarded to us, spe- 
cial tonnage tax and light money were assessed against: the vessel 
because it was not in possession of an original document stipulat- 
ing nationality. The vessel agent presented a copy of the vessel’s: 
Flag Certificate with a purple stamp and signature in the bottom 
left corner of the form. The copy of the form was not in English 
and a stamp and signature appearing in the bottom right corner of 
the document were not originals. The translation presented at Sa- 
vannah was a photocopy. A letter from the Head, Carrier Control 
Section, United States Customs Service, in Philadelphia, included 
in the file, states that he was presented with an original transla- 
tion at a later date. 
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In his memorandum, the District Director concedes that there 
exists documentation indicating that the vessel may be Turkish. 
Citing a memorandum dated May 12, 1983, from the Chief, Carrier 
Rulings Branch, to the District Director, Terminal Island (VES-11- 
11 CO:R:CD:C 106107 KP), the District Director notes the require- 
ment for an original or duplicate replacement register issued to re- 
place an original register for purposes of establishing a vessel’s na- 
tionality. On this basis, the District Director is of the opinion that 
the applicant’s submission is inadequate to warrant refund of spe- 
cial tonnage tax and light money. The District Director suggests, 
and you concur in his suggestion, that the application for refund be 
granted only if the vessel’s owner/agent submits the original Flag 
Certificate to Customs within a reasonable period of time, as deter- 
mined by the District Director. 

The District Director is correct that only an original register or 
certificate of nationality, or a duplicate replacement issued to re- 
place the original, may be accepted to establish a vessel’s national- 
ity and tonnage at the time of entry (see Customs Circular VES- 
11-CO, October 19, 1965, and VES-11-MS, July 19, 1967, copies at- 
tached). We also agree with the District Director’s opinion that the 
applicant’s submission is inadequate to warrant refund of the spe- 
cial tonnage tax and light money collected. 

We concur with the District Director’s suggestion that the special 
tonnage tax and light money may be refunded if the vessel’s 
owner/agent submits the original Flag Certificate to the appropri- 
ate Customs officer at Savannah within a reasonable period of 
time, as determined by the District Director. If this course of action 
proves impractical, infeasible, or inconvenient for the vessel 
owner/agent (e.g., if the vessel will not be returning to Savannah 
in the near future and the original Flag Certificate must be re- 
tained on board the vessel), however, the vessel owner/agent may 
submit a photostatic copy of the original Flag Certificate signed 
and certified to be a true copy by an appropriate official of the 
Turkish Government. (See ruling memorandum VES-11-10-R:CD:C 
103475 RB, July 7, 1978, copy attached.) 

The same requirements exist for the translation of the Flag Cer- 
tificate. It should either be an original, certified by an appropriate 
official of the Turkish Government to be a true translation, or, if 
submission of the original translation is impractical, infeasible, or 
inconvenient a photostatic copy of the original translation signed 
and certified to be a true copy by an appropriate official of the 
Turkish Government. This translation should include a translation 
and description of the certification that the photostatic copy of the 
original Flag Certificate is a true copy, if a copy of the Flag Certifi- 
cate is submitted. 

We are aware that in the May 12, 1983, memorandum from the 
Chief, Carrier Rulings Branch, to the District Director, Terminal 
Island, referred to by the District Director, it was stated that the 
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applicant for refund of special tonnage tax and light money should 
submit the original register to the Customs office where the special 
tonnage tax and light money were assessed within a reasonable 
time, as determined by that office. That case deviates from the 
precedents in this area, discussed in our July 7, 1978, ruling. In the 
case at hand we are following those precedents. If it is impractical, 
infeasible, or inconvenient for the vessel’s agent/owner to submit 
the original Flag Certificate and translation thereof to the appro- 
priate Customs officer in Savannah, special tonnage tax and light 
money may be refunded if he submits photostatic copies of the doc- 
uments, certified to be true copies by an appropriate official of the 
Turkish Government. 


(C.S.D. 85-31) 


This ruling holds that in order for a vessel to qualify as a ferry 
under 19 U.S.C. 1451 and be exempt from payment of over- 
time, that vessel must arrive on a regular schedule at least 
once each hour during nights, Sundays or holidays. 


January 8, 1985 
VES-1-CO:R:CD:C 
106989 DHR 


This ruling concerns whether a vessel may be designated as a 


Facts: A foreign-flag vessel is engaged in daily regularly-sched- 
uled round-trip passenger service between San Diego, California, 
and Ensenada, Mexico. The vessel departs San Diego at 10:00 a.m. 
and returns at 11:00 p.m. on weekdays and at 1:00 a.m. on week- 
ends. It is requested that this vessel be designated a “ferry” in 
order that the vessel will not have to pay extra compensation for 
Customs overtime services. 

Issue: Is a vessel which operates on regularly-scheduled voyages 
between a U.S. and foreign port a “ferry” because of these circum- 
stances? 

Law and analysis: Section 267 and 1451, title 19, United States 
Code, provide for overtime payment by vessel operators for Cus- 
toms services connected with the unlading of vessels arriving in 
the United States from a foreign place at night, on Sunday, or on a 
holiday. Section 1451 provides that this requirement shall not 
apply to the operator of, among other things, a ferry between the 
United States and Canada or Mexico. Section 1451 further pro- 
vides. 


As used in this section, the term “ferry” shall mean a pas- 
senger service operated with the use of vessels which arrive in 
the United States on regular schedules at intervals of at least 
once each hour during any period [at night or on Sunday or on 
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a holiday] in which customs service is to be furnished without 
reimbursement as above provided. 


This provision applies to passenger vessels which arrive in the 
United States on regular schedules at least once each hour during 
the night or during Sundays or during holidays. Although the 
vessel under consideration operates on a regular schedule, it ar- 
rives only once at night and not at intervals of at least once each 
hour at night. 

Holding: A passenger vessel which arrives on a regular schedule 
in the United States once a night, rather than on a regular sched- 
ule at least once an hour during the night, is not a “ferry” as that 
term is used in 19 U.S.C. 1451, and its operator is required to reim- 
burse Customs personnel connected with its unlading. 


(C.S.D. 85-32) 


This ruling holds that products of the United States (American 
Goods Returned) previously exported with drawback by another 
party must be entered under item 804.20, TSUS (except for air- 
craft under item 804.10) and it is incumbent upon the US. 
Customs Service to determine the drawback paid if the import- 
er is not the drawback claimant. 


January 28, 1985 
DRA-1-09-CO:R:CD:D 
217416 B 
Re: Protests and Requests for Further Review Nos. 5201-3-000547 
and 5201-4-000153—Unexposed Film—Items 800.00, 804.20, 
and 723.15, Tariff Schedules of the United States. 


REGIONAL COMMISSIONER OF CUSTOMS, 
Southeast Region, 
Miami, FL 

Dear Sir: This is in regard to the referenced protests, requests 
for further review, and the related subjects. 

Issue: Is it incumbent upon the importer or upon Customs to de- 
termine drawback paid on merchandise exported by others and 
sought to be entered under the provisions of item 804.20, TSUS? 

Facts: Protestant imported unexposed camera film in rolls manu- 
factured in the United States, requesting entry under item 800.00, 
TSUS, or, in the alternative, item 804.20, TSUS. The latter provi- 
sion provides for the entry of goods, wares, and merchandise which 
except for the fact of having been exported with drawback would 
be entitled to entry under item 800.00, TSUS, free of duty as Amer- 
ican goods returned without having been advanced in value or im- 
proved in condition while abroad. The film was exported with 
drawback and the protestant was not the claimant. 
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The protestant did not have access to information, in possession 
of the Customs Service at ports other than Miami, to determine the 
drawback paid, and the manufacturer/drawback claimant refuses 
to supply information as to the exact amounts of drawback paid. 
Customs at the Miami District office denied entry under items 
804.20 or 800.00, TSUS, and assessed full duty at 4.4 percent ad valo- 
rem applicable at the time of entry, citing its lack of verifiable in- 
formation for establishing or estimating the drawback paid. Protes- 
tant then timely protested the liquidation of the film as fully duti- 
able, claiming that the film should be free of duty, or should be du- 
tiable only to the extent of the drawback paid thereon; and that 
Customs is required to determine the drawback paid. 

Law and Analysis: There is no evidence or allegation in the file 
by Customs that the subject film is not American goods returned, 
that it was not at least probably previously exported with draw- 
back, or that any fraud is attached to these or similar entries by 
protestant. See Madeline Britton V. A. Lessor & Co. v. United 
States, 29 Cust. Ct. 314, C.D. 1485 (1952). Indeed, if an importer 
knowingly or negligently fails to note on Customs Form 3311 that 
merchandise sought to be entered under item 800.00, TSUS, as 
American goods returned was exported with drawback he or she 
would be liable for civil sanctions under 19 U.S.C. 1592. In this 
case, after previous importations of film under item 800.00, TSUS, 
protestant discovered the film had probably been exported with 
drawback. The drawback claimant refused Customs request for 
drawback information after the importer noted on the CF 3311 that 
the film had been exported with drawback. 

Without quoting the language verbatim, item 804.20, TSUS, pro- 
vides that any article, other than aircraft, manufactured in the 
United States and which would otherwise qualify for free entry 
under item 800.00, TSUS, were it not for the fact of exportation 
with drawback, shall be entered subject to duty not to exceed the 
sum of “any Customs drawback proved to have been allowed upon 
such exportation of the article and any internal-revenue tax im- 
posed * * *.” No internal-revenue tax is applicable here. 

The Customs Service is required by authority delegated by the 
Secretary of the Treasury, pursuant to Headnote 2(c) of Schedule 8, 
Part 1, Subpart A, TSUS, to: 


* * * ascertain and specify the amounts of duty equal to draw- 


back or internal-revenue Tax which shall be applied to articles 
or classes or kinds or articles, and to exempt from the assess- 
ment of duty articles or classes or kinds of articles with respect 
to which the collection of such duty involves expense and in- 
convenience to the Government which is disproportionate to 
the probable amount of such duty. (Emphasis added.) 


The language of item 804.20, TSUS, the noted headnote, and reg- 
ulations applicable thereto, primarily section 10.3, Customs Regula- 
tions, track the language of the courts regarding importers’ rights 
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in similar cases under the predecessor provisions, section 1615 of 
the Tariff Act of 1930, as amended, and section 492 of the Tariff 
Act of 1890, as amended. See Balfour v. Sullivan, Collector, 19 Fed. 
578, aff'd, 30 L. ed. 962, and Chas. Adler’s Sons, Inc. v. United 
States, 21 CCPA 573, T.D. 46992 (1934). 

Disregarding the specific language in Headnote 2(c) emphasized 
above, based on the remaining language of that provision, it would 
be anomalous to state that Customs, which must determine wheth- 
er the amount of drawback duty is sufficient to render collection 
thereof economically feasible, is not required to ascertain the 
amount in the first instance so that the determination as to feasi- 
bility of collection can be made. 

Section 10.3(a) provides in relevant part: 


* * * (N)o free entry shall be allowed under schedule 8, Part 1, 
Tariff Schedules of the United States, in the final liquidation 
of an entry unless the district director * * * is satisfied * * * 
that no drawback was allowed * * *. 


* * * (When it is impracticable, because of destruction of Cus- 
toms records or other circumstances to determine whether 
drawback was allowed, or the amount of drawback allowed 
with res to an article established to be a returned product 
of the United States * * * there shall be assessed on the re- 
turned article an amount of duty determined as follows: 


Subsection 10.3(a\1) then states that if there is any likelihood 
that drawback was allowable, then duty shall be assessed in an 
amount equal to the estimated amount of any drawback which 
would have been allowable if duty had been paid on any foreign 
merchandise likely to have been used in the manufacture of the re- 
turned article at the rates applicable to such foreign merchandise. 
In short, when it appears the subject article, an American good re- 
turned, was exported with drawback, duty shall equal that draw- 
back as determined by the duty-paid on like foreign material used 
in manufacture of the American article. 

However, it should not be necessary for Customs to resort to that 
method here as information in the file indicates that the papers 
necessary to establish the drawback paid on the film are available 
at ports other than Miami. 

The contracts for drawback held by the drawback claimant on 
the film in this case show conclusively that the manufacturing 
process applied to the imported drawback merchandise to produce 
the film renders it a product of the United States. If this film were 
not exported with drawback, it would be eligible for entry as Amer- 
ican goods, returned, provided it was not advanced in value or im- 
proved in condition abroad. The fact that the recipient refuses to 
provide drawback information shows this film was manufactured 
under that contract. 

In cases where there is no doubt as to the American origin of the 
merchandise and indications that the merchandise was in all likeli- 
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hood previously exported with drawback, the merchandise must be 
entered under item 804.20, TSUS (except for aircraft under item 
804.10, TSUS), unless the merchandise is unconditionally free 
under another provision. 

Holding: An importer seeking to enter under item 804.20, TSUS, 
American goods returned previously exported by others, is not re- 
quired to determine the amount of drawback paid if the evidence 
indicates the merchandise was in all likelihood exported with 
drawback. You are directed to allow any protests in accordance 
with this holding and determine the duty to be paid pursuant to 
item 804.20, TSUS, either by retrieval of records from the Customs 
offices where and if available, or in accordance with section 
10.3(aX1), Customs Regulations. If you are convinced no drawback 
was paid and the goods are American and not advanced in value or 
improved in condition the film should be entered free of duty 
under item 800.00, TSUS. 


(C.S.D. 85-33) 


This ruling holds that an article which is manufactured or pro- 
duced in a foreign trade zone (FTZ) with the use of nonprivi- 
leged foreign merchandise and which is withdrawn from the 
FTZ with the payment of duty and thereafter exported is eligi- 
ble for drawback under 19 U.S.C. 1313(a) or (b). 


February 4, 1985 
DRA-1-CO:R:CD:D 
217672 RB 

Issue: Is an article manufactured or produced in a foreign-trade 
zone with the use of nonprivileged foreign merchandise eligible for 
drawback under 19 U.S.C. 1313(a) or (b), when withdrawn from the 
zone with the payment of duty, and thereafter exported? 

Law and Analysis: In accordance with the Foreign-Trade Zones 
Act of 1934, as amended, 19 U.S.C., 8la-u, nonprivileged foreign 
merchandise in a foreign-trade zone is imported into the United 
States (C.S.D. 83-21), and its use in manufacture or production 
therein constituties use in the United States (C.S.D. 81-44). Nota- 
bly, manufacturing has been permitted in zones since the enact- 
ment of P.L. (Public Law) 81-566, which amended section 3 of the 
FTZA, 19 U.S.C. 81c, on June 17, 1950, and shortly thereafter the 
first manufacturing drawback rate was approved on behalf of a 
company covering its manufacturing operations in a zone (Alumi- 
num Products Co. drawback authorization under 19 U.S.C. 1313 (a) 
and (b), abstracted as T.D. 52528-J, dated July 17, 1950). 

Under 19 U.S.C. 1313(a), upon the exportation of articles manu- 
factured or produced in the United States with the use of imported 
merchandise, the full amount of “the duties paid upon the import- 
ed merchandise so used shall be refunded as drawback, less 1 per 
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centum of such duties * * *.” Similarly, 19 U.S.C. 1313(b) allows 
drawback in relation to the use of “imported duty-paid merchan- 
dise” thereunder. 

When an article manufactured or produced in a zone is composed 
of or derived from nonprivileged foreign merchandise, and the arti- 
cle is withdrawn from the zone for consumption, it is subject to ap- 
praisement and tariff classification based upon its character and 
condition at that time, and to the rate of duty in effect at that time 
as well, as indicated in section 146.48(e) (1) and (2), Customs Regu- 
lations (19 CFR 146.48(e) (1) and (2)). 

Fundamentally, however, it is not the finished article itself, but 
rather the nonprivileged foreign merchandise contained or result- 
ing therein (i.e., the nonprivileged foreign merchandise in the form 
of the finished article) which is subject to duty, and upon which 
duty is assessed and paid, section 146.48(e), in essence merely out- 
lining the procedure for duty assessment in this regard. See Article 
10(c), T.D. 47835, Regulations Governing Customs Procedure In For- 
eign-Trade Zones in the United States (August 8, 1935). Article 
10(c) is one of the original predecessor provisions which is integrat- 
ed into and upon which current section 146.48(e) is premised; it spe- 
cifically addresses articles composed of both privileged and nonpri- 
vileged merchandise, and expressly acknowledges, inter alia, that it 
is the nonprivileged foreign merchandise, as opposed to the article 
resulting therefrom, which is the basic focus of duty assessment: 
“The nonprivileged (foreign) component shall be subject to duty in 
accordance with the tariff classification of the complete article as 
an entirety, the value of such component being determined as in 
the case of articles composed entirely of nonprivileged merchan- 
dise, * * *.” (Emphasis added.) 

Therefore, because the import duty collected upon the withdraw- 
al of the finished article from the zone is assessed and paid upon 
the nonprivileged foreign merchandise in the form of the finished 
article, rather than upon the finished article itself, it follows that 
the nonprivileged foreign merchandise constitutes the imported 
duty-paid merchandise within the purview of the drawback statute. 

The underlying legal validity of the construction adopted herein 
is cogently confirmed by comparison with the decision of the Cus- 
toms Court in W.R. Grace & Co. v. United States, 28 Cust. Ct. 148 
(1952). That case involved imported tungsten-tin ore where the pay- 
ment of duty was based exclusively upon its tungsten metal con- 
tent. Customs contended in this connection, citing T.D. 51878, that 
it was the imported article as such (i.e., the tungsten-tin ore) on 
which duty had been collected, the fact that the duty had been cal- 
culated on the basis of the tungsten content thereof being immate- 
rial, as only furnishing the measure for the duty to be paid on the 
imported ore. 

The Customs Courts, nevertheless, found this viewpoint falla- 
cious and resolved instead that the duty was levied and assessed on 
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the tungsten content of the ore (i.e., on tungsten in the form of 
ore), rather than upon the ore itself, and, accordingly, that the 
tungsten content constituted the imported duty-paid merchandise 
within the meaning of the drawback law (supra, at 151, and at 152- 
153). As a result, articles concurrently manufactured from the tin 
content of the ore (the nondutiable element) which were sold on 
the domestic market were not properly the subject for an appor- 
tioned distribution of drawback. This approach was later accepted 
by Customs in T.D. 53049, which superseded and revoked T.D. 
51878, and which reinstated a prior practice of Customs in agree- 
ment with the decision of the Customs Court in W.R. Grace. 

Consequently, in the present context, nonprivileged foreign mer- 
chandise is thus placed upon a fair and equal footing in the matter 
of drawback with privileged foreign merchandise in a zone (see 
C.S.D. 83-85). 

Holding: An article which is manufactured or produced in a for- 
eign-trade zone with the use of nonprivileged foreign merchandise, 
and which is withdrawn from the zone with the payment of duty 
and thereafter exported, is eligible for drawback under 19 U.S.C. 
1313(a) or (b), assuming compliance with applicable drawback regu- 
lations. 

Effect on other rulings: C.S.D. 83-85 is hereby modified accord- 
ingly. 


(C.S.D. 85-34) 


This ruling holds that merchandise imported prior to the effec- 
tive date (November 14, 1984) of the amended substitution 
same condition drawback law may be designated for drawback 
under this law (section 202, Public Law 98-573, Tariff and 
Trade Act of 1984 and 19 U.S.C. 1313()). 


February 5, 1985 
DRA-1-09-CO:R:CD:D 
217682 B 

Issues: 1. May merchandise imported before November 14, 1984, 
the effective date of the substitution same condition drawback law, 
be designated for drawback under this law? 

2. If an importer sells imported merchandise but does not give 
the buyer a certificate of delivery or a certificate of manufacture 
and delivery, may the importer designate the merchandise for 
drawback under the substitution same condition drawback law and 
if so, under what conditions? 

3. Will Customs Headquarters decide questions of fungibility and 
same condition under the substitution same condition drawback 
law? If so what criteria will be used? 

4. Does the waiver provision contained in 19 C.F.R. 
191.141(b)\(2)Gi) apply to substitution same condition drawback? 


474-579 O - 85 - 2 





16 CUSTOMS BULLETIN AND DECISIONS, VOL. 19, NO. 19, MAY 8, 1985 


Issue 1 


Law and Analysis: Section 202 of Public Law 98-573, the Tariff 
and Trade Act of 1984, amends section 313 of the Tariff Act of 1930 
(19 U.S.C. 1313), and in part amends subsection (j), the same condi- 
tion drawback provision, by redesignating paragraph (2) as para- 
graph (4) and by inserting after paragraph (1) the following new 
paragraph: 

(3) (sic, should be paragraph (2)). If there is, with respect to 
imported merchandise on which was paid any duty, tax, or fee 
imposed under Federal law because of its importation, any 
other merchandise (whether imported or domestic) that— 

(A) is fungible with such imported merchandise; 

(B) is, before the close of the three-year period beginning 
on the date of importation of the imported merchandise, 
either exported or destroyed under Customs supervision; 

(C) before such exportation or destruction— 

(i) is not used within the United States, and 
(ii) is in the possession of the party claiming draw- 
back under this paragraph; and 

(D) is in the same condition at the time of exportation or 
destruction as was the imported merchandise at the time 
of its importation; 

then upon the exportation or destruction of such other mer- 

chandise the amount of each such duty, tax, and fee paid re- 

garding the imported merchandise shall be refunded as draw- 
ac * ¢ * . 


Section 214(a) and (b) of the Act provides that the provision of 
section 202 of the Act take effect 15 days after the date of enact- 
ment of the Act. The President signed the Act October 30, 1984, 
making the provisions of section 202 effective on and after Novem- 
ber 14, 1984. The question is whether merchandise imported before 
November 14, 1984, may be designated for drawback under the law. 
General Motors v. United States, 3 Cust, Ct. 94, CID 1587 (1954) is 
directly on point. This case involved a claim for drawback on arti- 
cles both manufactured (with substituted merchandise) and export- 
ed after August 8, 1951, the effective date of the law permitting 
substitution of ferrous metals. However, the substituted merchan- 
dise was imported prior to the effective date and for this reason 
Customs denied drawback. The Court ruled against Customs, stat- 
ing: 


Ordinarily, when merchandise is imported as to which the 
drawback statute may become applicable, an inchoate right, or 
a “right accruing” arises, and as the merchandise progresses 
by way of manufacture or production in the United States, use 
in certain ways, etc., the inchoate or accruing right ripens, 
until upon exportation of the merchandise or article in accord- 
ance with the statute and regulations * * * the * * * right be- 
comes an absolute right to receive payment as drawback * * * 
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General Motors, at 97, citing Campbell v. United States, 107 
US. 407 (1882). Emphasis added. 


The General Motors case deals with the accretion of rights by 
subsequent legislation. Two other cases consider the closely related 
issue of when rights are diminished by subsequent legislation. 

The Mengel Company v. United States, 20 CCPA 399, Treasury 
Decision 46232 (1933), holds that an accruing right, obtained under 
a drawback statute, is not diminished by a subsequent statute 
unless there is evidence of a clear legislative intent to do so. Specif- 
ically, this case held that the 3-year time limit for exportation in- 
corporated in the Tariff Act of 1930 did not apply to drawback 
rights derived from the Tariff Act of 1922. United States v. R.H. 
Comey Brooklyn Co., 16 CCPA 248, TD 42843 (1928) had previously 
held that Customs did not have the right to place in the drawback 
regulations a 3-year limitation which was not in the 1922 Act. 


Issue 2 


The conditions under which the law permits drawback to be pay- 
able under the substitution drawback law are as follows: 


If legal person X possesses imported merchandise (the desig- 
nated merchandise) during some time interval in period A (de- 
fined below) and also possesses other merchandise fungible 
with it (the substituted merchandise) during the same or differ- 


ent time interval in period A, then 99 percent of the duty paid 
on the designated merchandise will be refunded as drawback, 
provided that: 

(1) the designated merchandise was in the same condi- 
tion as imported either at the time of substitution, the 
time X used it in manufacturing, or at the time X trans- 
ferred it to another person, whichever occurs first; 

(2) the substituted merchandise is in the same condition 
when exported or destroyed under Customs supervision as 
was the designated merchandise when imported; 

(3) X does not issue a certificate of delivery covering the 
designated merchandise nor a certificate of manufacture 
and delivery covering articles manufactured or produced 
therefrom; 

(4) X maintains records to establish requirements, (1), (2) 
and (8) of this section and also complies with all relevant 
requirements of 19 C.F.R. 191.141(a) through (g). 

Period A (referred to above) begins when X receives the mer- 
ae and ends three years after the importation of mer- 
chandise. 


The fact situation of issue 2 falls within the more general condi- 
tions permitted by the law and thus is permissible. 
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Issue 3 


Fungibility for drawback purposes “means merchandise which 
for commercial purposes is identical and interchangeable in all sit- 
uations.” 19 C.F.R. 191.2(1). With regard to same condition it 
should be noted that 19 U.S.C. 1313(j4) permits incidental oper- 
ations only on the imported merchandise and does not apply to the 
substituted merchandise. Legal questions regarding fungibility and 
same condition will of course be decided by Customs Headquarters 
(Drawback and Bonds Branch). 


Issue 4 


As noted above the conditions required by the law for drawback 
to be payable under substitution drawback include compliance with 
all relevant requirements of 19 C.F.R. 191.141(a) through (g), in- 
cluding prior notice. Customs also is bound to comply with all rele- 
vant requirements of 19 C.F.R. 191.141(a) through (g). Thus the 
waiver provisions in 191.141(b\(2\ii) apply to substitution same con- 
dition drawback. 

Holdings: 1. Merchandise imported before November 14, 1984, 
the effective date of the substitution same condition drawback law, 
may be designated under this law for drawback, provided the re- 
quirements required by the law as stated above under LAW AND 
ANALYSIS are complied with. 

2. An importer who sells imported merchandise but does not give 
the buyer a certificate of delivery or a certificate of manufacture 
and delivery may designate the imported merchandise for draw- 
back under the substitution same condition drawback law provided 
it complies with all other requirements of this law as described 
under the LAW AND ANALYSIS section above. 

3. Customs Headquarters will decide questions of fungibility and 
same condition under the substitution same condition drawback 
law, using the criteria as for other provisions of the drawback law. 

4. The waiver provisions contained in 19 C.F.R. 191.141(b)\(2\ii) 
apply to substitution same condition drawback. 





United States Court of 
International Trade 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Edward D. Re 


Judges 
Paul P. Rao Gregory W. Carman 
Morgan Ford Jane A. Restani 
James J. Watson Dominick L. DiCarlo 


Senior Judges 
Frederick Landis 
Herbert N. Maletz 
Bernard Newman 
Samuel M. Rosenstein 
Nils A. Boe 
Clerk 


Joseph E. Lombardi 





Decisions of the United States 
Court of International Trade 


(Slip Op. 85-41) 
SAMUEL BRILLIANT CoO., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-4-00458 
Before REsTANl, Judge. 


OPINION AND ORDzR 
[Partial judgment for plaintiff; case remanded.] 
(Decided April 4, 1985) 


Doherty, Melahn & Middleton (William E. Melahn) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office and Jerry P. Wiskin, United States 
Department of Justice, Civil Division, for defendant. 


Restani, Judge: Plaintiff brought this action to contest the 
United States Customs Service’s (“Customs”) appraisement of im- 
ported footwear. The footwear was exported from China in January 
1978 and entered at Bosten in April 1978. Upon entry, the import- 
ed footwear was appraised on the basis of American Selling Price 
(“ASP”) using UniRoyal’s Champion Slip-on and Booster Oxford as 
domestic prototypes. 

ASP is a valuation methodlogy ' that pertains to classifications 
of particular goods including certain footwear. Academy Broadway 
Corp. v. United States, 9 CIT —, Slip Op. 85-16 at 3 (February 5, 
1985), citing 1 R. Sturm, Customs Law & Administration, § 44.1 (2d 
ed. 1982). ASP valuation was applied to those goods through Presi- 
dential Proclamations issued pursuant to section 336 of the Tariff 
Act of 1930, as amended, 19 U.S.C. § 1336 (1976) (ASP provision, 19 
U.S.C. § 1336(b), repealed 1979). Academy Broadway, Slip Op. 85-16 
at 3. See 1 R. Sturm, supra, § 44.1, at 1, citing Bestway Products, 


19 _ c. § 1402(g) (1976) (repealed 1979) defined ASP by providing that: 


American selling anes of any article manufactured or produced in the United States shall be the 

price, ioe ice the cost of all containers and coverings of whatever nature and all other costs, charges, ai 
expenses incident to placing the merchandise in condition packed ready for delivery, at which such article is 
freely offered for sale for domestic consumption to all purchasers in the principal market of the United 
States, in the ordinary course of trade and in the usual wholesale quantities in such market, or the price 
that the manufacturer, producer, or owner would have received or was willing to receive for such merchan- 
dise when sold for domestic consumption in the ordinary course of trade and in the usual wholesale quanti- 
ties, at the time of exportation of the imported article. (emphasis added). 


20 





U.S. COURT OF INTERNATIONAL TRADE 21 


Inc. v. United States, 58 Cust. Ct. 613 (1967). Congress enacted sec- 
tion 336 to protect American manufacturers from foreign competi- 
tion. This section provided statutory authority to equalize costs of 
production between competing foreign and domestic goods by ad- 
justing the basis for computation of ad valorem rates from Foreign 
Value to ASP.? See Albert F. Maurer Co. v. United States, 51 CCPA 
114, 119 (1964); Academy Broadway, Slip Op. 85-16 at 3-4. 

The United States Tariff Commission, after conducting an inves- 
tigation pursuant to section 336, recommended equalization of the 
differences in costs of production between American and foreign 
footwear. See Academy Broadway, Slip Op. 85-16 at 5. To equalize 
these costs, Presidential Proclamation 2027 applied ASP to foot- 
wear with textile uppers and rubber soles and footwear primarily 
composed of rubber. T.D. 46158, 63 Treas. Dec. 232, 234 (1933). 

The two styles of imported footwear, the slip-on and the oxford 
tie, are men’s casual shoes with textile uppers and rubber soles. 
Likewise, Customs’ prototypes, the UniRoyal Champion Slip-on and 
the UniRoyal Booster Oxford are men’s casual shoes with textile 
uppers and rubber soles. The Booster Oxford and Champion Slip-on 
also contain sponge-cushion insoles. Both parties agree that the im- 
ported footwear is classifiable under item 700.60 of the Tariff 
Schedules of the United States (“TSUS”). Pursuant to headnote 3b, 
Part IA, Schedule 7 of the TSUS, footwear classifiable under this 
schedule is dutiable on the basis of the ASP of a “like or similar” 
good. Plaintiff contends that the ASP appraisement is improper be- 
cause his imported footwear is not “like or similar” to the Uni- 
Royal prototypes chosen by Customs. As plaintiff claims, if the ASP 
appraisement is improper, the footwear may be valued at Export 
Value, 19 U.S.C. § 1402(a) (1976) (repealed 1979) or alternatively, 
United States Value, 19 U.S.C. § 1402(e) (1976) (repealed 1979). To 
avoid ASP appraisement, however, plaintiff must prove by a pre- 
ponderance of the evidence that Customs’ chosen prototype is not 
“like or similar” to his imported goods. See 28 U.S.C. § 2639(a\(1) 
(1982). 


?The pertinent provisions of section 336 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1336 (1976) (ASP 
provision, 19 U.S.C. § 1336(b), repealed 1979), were: 
§ 1336. Equalization of costs of production 
(a) Change of classification or duties a 
In order to put into force and effect the policy of Congress by this rl intended, the commission 
(1) upon request of the President, or (2) upon resolution of either or both Houses of Congress, or (3) upon 
its own motion, or (4) when in pad. pr of the commission there is good and sufficient reason there- 
for, upon application of any inte: party, investigate the differences in the costs of production 
of any domestic article and of any like or similar foreign article. In the course of the investigation the 
commission shall hold hearings and give reasonable public notice thereof, and shall afford reasonable 
opportunity for parties interested to be present, to produce evidence, and to be heard at such hearings. 
ie commission shall report to the President the results of the a and its findings with re- 
— to such differences in costs of production. If the commission fi it shown by the investigation 
that the duties expressly | op by statute do not equalize the —— in the costs of production of the 
domestic article and the like or similar foreign article when luced in the principal competing country, 


di 

the commission shall specify in its report such increases or decreases in rates of duty expressly fixed 
statute (including any necessary change in classification) as it fi the investigation to be 
necessary to equalize such differences. In no case shall the to lecrease of such rates of 
duty exceed 50 per centum of the rates expressly fixed by statute. 

(b) to rican selling price 

If the commission finds upon any such investigation that such differnces can not be equaled by pro- 
ceeding as hereinbefore provided, it shall so state in its report to the ident and shall Oe-4 t 


such ad valorem rates of duty based upon the American selling price of the domestic article, as it finds 
shown by the investigation to be necessary to equalize such differences * * *. (Emphasis added.) 
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The courts have found likeness and similarity to be distinct for 
ASP purposes. Likeness is defined as being “the same or nearly the 
same.” Maurer, 51 CCPA at 117. Examination of the evidence dem- 
onstrates that the imports and the prototypes are not identical. 
The alternative, “similarity”, involves four factors: (1) Similarity of 
material; (2) commercial interchangeability; (3) adaptability to the 
same use and; (4) competitive character. A. Zerkowitz & Co. v. 
United States, 58 CCPA 60, 65, 485 F.2d 576, 580 (1970), rehg 
denied, 58 CCPA 72, 438 F.2d 1240, cert. denied, 404 U.S. 831 (1971), 
dismissed on remand, 69 Cust. Ct. 228 (1972); Stride Rite Corp. v. 
United States, 9 CIT —, Slip Op. 85-3 at 4 (January 9, 1985), appeal 
docketed, No. 85-2067 (Fed. Cir. March 11, 1985); see also United 
States v. Japan Import Co., 2 Cust. Ct. 926, 932 (1939). 

At trial, plaintiff sought to prove that the domestic prototypes 
did not meet the four part test. Plaintiff, first attacked the “com- 
mercial interchangeability” or “adaptability to the same use” of 
the imported slip-on and the Champion Slip-on. Samuel Brilliant, 
president and treasurer of plaintiff corporation, testified that the 
two shoes have different functions; the imported slip-on is used as 
streetwear by low income customers while the Champion Slip-on is 
a boat or deck shoe. Brilliant also stated that the Champion Slip-on 
is flat, which enables it to be skid resistant, while the imported 
slip-on contains a heel. He also testified that the material of the 
prototype was of a tighter weave, making it more water repellant. 
Plaintiff thus argued that this significant difference in use prevent- 
ed commercial interchangeability. 

On the other hand, defendant’s witness James Sheridan, a Na- 
tional Import Specialist, categorized the import’s quarter inch heel 
as essentially flat. He testified that the sole of the domestic slip-on 
was not characteristic of a boat shoe because it lacked the zig zag 
configuration commonly found in boat shoes. Defendant also point- 
ed out that, unlike the many boat shoes sold by UniRoyal, the 
Champion Slip-on is not advertised as a boat shoe in its catalogue.* 

The testimony at trial supports the conclusion that the prototype 
slip-on is not a classic boat shoe. Nonetheless, the features which 
make it resemble a boat shoe tend to make it dissimilar to the im- 
ported item. In addition, the domestic model is fully cushioned 
while the import has only a thin layer of material over the sole.‘ 
Plaintiff argues that the two shoes cannot be “similar” due to this 
difference in cushioning. In Zerkowitz, 58 CCPA at 67, 435 F.2d at 
581-82, the CCPA concluded that the lower court had too liberally 
interpreted the requirement of similarity. The CCPA characterized 
imported and domestic shoes as not “similar” because the domestic 
shoes contained cushioned insoles and arch supports which were 


*There was conflicting testimony as to the method of construction of the shoes, but the method of construc- 
tion was not claimed as a significant factor in determining the use or interchangeability of the shoes. 

‘Although the witnesses disagreed as to whether the imported slip-on was cushioned, there was agreement 
that the domestic prototype had a cushioned insole. The slip-on prototype was not available but the tie shoe of 
the same line contains a dramatically cushioned insole with arch support. 
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lacking in the imports. Consequently, the degree of cushioning can 
weigh heavily in the determination of similarity between imported 
and domestic footwear. Overall, in this case the domestic shoe ap- 
pears to be sturdier, has more layers of insole cushioning and is 
generally better suited to moderate athletic endeavors than the 
import, which resembles a lounging shoe or slipper. 

Plaintiff's second attack on the ASP appraisement focused on the 
requirement of competitive character. Plaintiff argued that the im- 
ported slip-on and the domestic slip-on are not competitive because 
they are not sold in the same retail stores or to the same custom- 
ers. These are factors which the CCPA found important in Japan 
Import Co. v. United States, 24 CCPA 167, 175, 86 F.2d 124, 130 
(1936). See also Mutual Supply Co. v. United States, 5 Cust.Ct. 614, 
621 (1940). Mr. Brilliant stated that his footwear, unlike Uni- 
Royals’, is sold to large discount stores and purchased by low 
income consumers. He testified that the UniRoyal shoe was sold in 
major department stores. If the items are not sold in essentially 
the same market they cannot compete commercially. Testimony by 
the defendant’s witnesses confirmed that Customs did not investi- 
gate where UniRoyal shoes are sold and to what type of customer, 
and no testimony was offered by the defendant on this point. As 
this court stated in Stride Rite Corp. v. United States, 9 CIT —, Slip 
Op. 85-3 at 6 (January 9, 1985), appeal docketed, No. 85-2067 (Fed. 
Cir. March 11, 1985), the burden is on plaintiff to prove that the 
goods are noncompetitive. In view of Mr. Brilliant’s uncontradicted 
testimony, the court finds that plaintiff has met that burden. 

To support its second claim, that the Booster Oxford and the im- 
ported oxford are not similar, plaintiff focused again on commer- 
cial and functional interchangeability and competitive character.* 
There was no allegation that the Booster Oxford is a boat shoe or 
was designed for a specific athletic function. Although the import 
and the prototype both appear to be. designed for casual wear, 
plaintiff has demonstrated convincingly that the two oxfords are 
not competitive. The Booster Oxford is a much heavier shoe than 
the import. It contains a thick rubber sole and a cork midsole 
which are lacking in the imported oxford. In addition, the Booster 
Oxford is dramatically more cushioned than the import, which con- 
tains little padding.* The Booster Oxford appears to be an adequate 
“walking” shoe. Mr. Sheridan, on cross-examination, acknowledged 
that by touching the insoles of the two oxfords he could feel that 
the cushioning in the import is thinner and less substantial than in 
the Booster Oxford. 

Apart from the apparent physical differences between the import 
and the domestic oxford, plaintiff claims that the oxfords are not 


‘The primary difference between the imported slip-on and the imported oxford tie is the method of attach- 
ment to the foot. 

*The Booster Oxford is advertised in UniRoyal’s catalogue as containing a sponge cushion insole and a light 
cork midsole. The cushioning can also be observed in the shoe itself, which was an exhibit at trial. 


474-579 0 - 85 - 3 
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competitive since they are sold in very different types of stores at 
markedly different prices. The retail stores which sell the shoes do 
indeed appear to be of significantly different type, and the import- 
ed oxford retails for approximately $9.00 while the domestic oxford 
sells for approximately $18.00. 

In support of his argument regarding price, plaintiff points to 
Mr. Sheridan’s testimony that this difference in price would have a 
significant effect on the competitiveness of the oxfords.’ 

The appraisement of goods on the basis of ASP was statutorily 
authorized in order to protect domestic manufacturers “where im- 
ports are sufficiently similar to American goods to compete directly 
with them.” Zerkowitz, 58 CCPA at 67,435 F.2d at 582, quoting 
Maurer, 51 CCPA at 119. Price is one factor which may be consid- 
ered in determining whether the goods are sufficiently similar. See 
United States v. Japan Import Co., 2 Cust. Ct. 926, 933 (1939). Price, 
of course, is a factor which should not be weighed too heavily in 
determining similarity in view of the purpose of the ASP statute. 
Alone, the price disparity here might not convince this court of 
lack of competitiveness or commercial interchangeability, but to- 
gether, price disparity, differing retail outlets, and disparity in 
weight, cushioning and overall appearance lead the court to con- 
clude that these articles cannot be said to compete directly with 
each other. 

The court finds the evidence relating to Export and United 
States Value to be somewhat vague, but not patently inadequate. 
Judicial and administrative economy would appear to be best 
served by allowing the agency with responsibility for these matters 
to first decide these issues. 

Accordingly, Customs is directed to consider plaintiff's alterna- 
tive valuation claims and to advise plaintiff and this court of its 
decision within 120 days of this order. 


(Slip Op. 85-42) 
SAMUEL BRILLIANT Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-2-00204 
Before ReEstani, Judge. 


testimony appears at pages 121-122 of the transcript: 
there i t difference between the imported products and the UniRoyal 


lly Sota difference, based on your experience? 
Pi Saas ities eitust a dort te pardons tee enadiec-open. 
to the oo. 
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OPINION AND ORDER 
[Partial judgment for plaintiff; case remanded.]} 


(Decided April 4, 1985) 

Doherty, Melahn & Middleton (William E. Melahn) for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I Liebman, Attor- 
ney in Charge, International Trade Field Office and Jerry P. Wiskin, United States 
Department of Justice, Civil Division, for defendant. 

Restani, Judge: Plaintiff challenges the appraisement by the 
United States Customs Service (“Customs”) of imported merchan- 
dise on the basis of American Selling Price (“ASP”). 19 U.S.C. 
§ 1402(g) (1976) (repealed 1979). The history of ASP appraisement 
has been discussed in three recent opinions of this court and need 
not be repeated here. See Stride Rite Corp. v. United States, 9 CIT 
— , Slip Op. 85-3 (January 9, 1985), appeal docketed, No. 85-2067 
(Fed. Cir. March 11, 1985); Academy Broadway Corp. v. United 
States, 9 CIT — , Slip Op. 85-16 (February 5, 1985) and Samuel 
Brilliant Co. v. United States, 9 CIT — , Slip Op. 85-41 (April 4, 
1985). It suffices to say that for certain items, including the foot- 
wear at issue, valuation based on the price of the imported goods is 
to be replaced with valuation based on the price of “like or simi- 
lar” domestically produced items. Section 336 of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1336 (1976) (ASP provision, 19 U.S.C. 
§ 1336(b), repealed 1979). If such ASP valuation is not applicable, 
alternative appraisement based on Export Value or United States 
Value may apply. Section 402 of the Tariff Act of 1930, as amend- 
ed, 19 U.S.C. §§ 1402(aX1), 1402(aX2), 1402(d), 1402(e) (1976) (re- 
pealed 1979). 

Jurisdication to review Customs ASP appraisement is found 
under 28 U.S.C. § 1581(a) (1982). Plaintiff's sole claim with regard 
to ASP is that its merchandise is not “like or similar to” the 
chosen domestic prototypes. Defendant adheres to its ASP appraise- 
ment and asserts that plaintiff has not demonstrated the facts nec- 
essary to its claimed alternative methods of appraisement. 

The imported merchandise consists of misses’ and children’s foot- 
wear which was imported from Korea and entered at the port of 
Boston on July 21 and October 30, 1979. The import is a slip-on 
boot made of shiny black rubber with a decorative red nylon band 
around the top edge. It is of vulcanized construction and is lined 
with a sock-like material. The sole has anti-slip ridges and a dis- 
tinct heel. It has a hard one-layer insole. The imported merchan- 
dise is best described as a rain boot. 

The domestic prototype for the children’s footwear is the Unj- 
Royal “Star Trek”. It is an injection-molded rubber or synthetic 
rubber boot. It has no distinct heel but has very pronounced ridges 
on the sole of more than one-quarter inch. It has a pile lining of 
synthetic material and a nylon “extension” with a draw string clo- 
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sure. It also has a sponge-like, multi-layered insole. The “Star 
Trek” is best described as a children’s snow boot. 

The domestic prototype for the misses’ boot is the UniRoyal 
“Sno-Chum”. It is of natural or synthetic, vulcanized rubber con- 
struction. It has a fleece-type lining and a nylon extension with a 
draw string closure. It has a patterned sole with very low ridges, a 
slight heel, a multi-layered cushion insole and can best be de- 
scribed as a women’s snow boot. 

These boots are clearly not identical to the import. According to 
the four-part test for similarity found in numerous cases, most no- 
tably, A. Zerkowitz & Co. v. United States, 58 CCPA 60, 65, 435 F.2d 
576, 580, (1970), reh’g denied, 58 CCPA 72, 438 F.2d 1240, cert. 
denied, 404 U.S. 831 (1971), dismissed on remand, 69 Cust. Ct. 228 
(1972), they are not similar. The only similarity factor even partly 
met is that of similarity of material. As the above description indi- 
cates, the boots are neither commercially nor functionally inter- 
changeable. See Samuel Brilliant v. United States, 9 CIT —, Slip 
Op. 85-41 (April 4, 1985) (regarding cushioning and adaptability for 
similar use). This alone would convince the court of the non-com- 
petitive nature of the boots, but the price difference between the 
boots is also probative. The domestic models retail for more than 
twice as much as the import and the domestic boots are sold in 
major department stores. The import is sold in discount stores fea- 
turing lower priced shoes. These factors are significant to a deter- 
mination of competitiveness and together with the physical differ- 
ences between the shoes support a finding of lack of similarity. See 
Samuel Brilliant, Slip Op. 85-41 at 7-10. 

The court finds the evidence relevant to alternative valuation 
methodology less than clear. The administrative agency charged 
with handling such questions is best suited to initial consideration 
of such evidence. Accordingly, Customs is directed to consider 
plaintiff's alternative valuation claims and to advise plaintiff and 
this court of its decision within 120 days of this order. 


(Slip Op. 85-43) 
UntroyYAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 80-1-00073 
Before DiCar.o, Judge. 


MEMORANDUM OPINION AND ORDER 


Plaintiff failed to overcome the presumption that the Customs 
Service correctly determined that the canvas uppers used for high- 
top sneakers were “ornamented”, and properly classified under 
item 386.04, TSUS. Plaintiff did not show that the cotton and resin 
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patches attached to the inside exterior of the upper primarily serve 
a functional purpose. 
[Judgment for defendant.] 


(Decided April 5, 1985) 
Barnes, Richardson & Colburn (Andrew P. Vance and Michael A. Johnson) for the 
plaintiff. 
Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office (Susan Handiler-Menahem) for the 
defendants. 


DrCar1o, Judge: Plaintiff challenges the United States Customs 
Service’s (Customs) classification of canvas uppers for high-top 
sneakers, or “basketball shoes”, imported from Indonesia. 

The merchandise was classified under item 386.04, Tariff Sched- 
ules of the United States (TSUS), as “Articles not specially provid- 
ed for, of textile materials * * * and other articles ornamented 
* * * Of Cotton” at a rate of duty of forty percent ad valorem. 
Plaintiff seeks reliquidation under item 386.50, TSUS, as “Articles 
not specially provided for, of textile materials * * * Other articles, 
not ornamented * * * Of cotton * * * Other” at 14 percent ad valo- 
rem. 

The parties stipulated that (1) plaintiff timely protested the clas- 
sification and paid all liquidated duties, and the Court has jurisdic- 
tion over this action pursuant to 28 U.S.C. § 1581(a); (2) the import- 
ed articles are white, or natural canvas (off-white), high-top sneak- 
er uppers; (3) attached to the inside exterior of each upper is a 
“patch”, i.e., a white textile circlet, attached by glue or resinous 
substance, on which is printed a blue or red circle within which is 
the “Pro-Keds” brand name, with horizontal blue and red lines 
under the name, and with a vertical red line next to the “P’”; and 
(4) when the finished shoe is worn, the fabric on which the patch is 
placed covers the bony outcropping of the ankle. 

The question presented in this case is whether the ankle patches 
make the canvas uppers “ornamented” within the meaning of 
schedule 3, headnote 3 of the TSUS, which reads in part: 


(a) the term “ornamented”, as used with reference to textile 
fabrics and other articles of textile materials, means fabrics 
_ other articles of textile materials which are ornamented 
with— 

* * * ok * * * 

(iii) lace, netting, braid, fringe, edging, tucking, or trim- 
ming, or textile fabric; 
** * or 


(v) any combination of the foregoing types or methods of 
ornamentation; [emphasis added]. 


In Blairmoor Knitwear Corp. et al. v. United States, 60 Cust. Ct. 
388, 392, C.D. 3396, 284 F. Supp. 315, 318 (1978), the Court observed 
that: 
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while the Headnote * * * purports to define the term “orna- 
mented”, it does not actually do so. Instead it sets forth the cir- 
cumstances under which fabric and articles may be considered 
to be ornamented, and the type of embellishments which may 
accomplish that effect * * *. 


* * * it remains to be determined what constitutes ornamenta- 
« tion in the first instance. 


In determining whether an article is “ornamented” within the 
headnote, the Court of Customs and Patent Appeals asked whether 
the feature is “primarily ornamental or functional” and whether 
the function is appropriate to the use of the article. The Ferris- 
wheel v. United States, 68 CCPA 21, 25-26, C.A.D. 1260, 644 F.2d 
865, 867-68 (1981). 

Also, in United States v. Endicott Johnson Corp., 67 CCPA 47, 50, 
C.A.D. 1242, 617 F.2d 278, 281 (1980) the appellate court comment- 
ed: 


The first question is: Does the addition of [the feature] 
impart no more than an incidental decorative effect? The next 
question is: [Does] the [feature] have a functionality which is 
P to any ornamentative nature? An affirmative answer 
to either results in a nonornamental classification. 


See also The Baylis Brothers, Inc. v. The United States, 56 CCPA 
115, 117, C.A.D. 964, 416 F.2d. 1383, 1384 (1969) (is the feature “pri- 
marily ornamental, though it may serve an incidental useful func- 
tion’’?) (emphasis in original); U.S. Tariff Comm., Tariff Classifica- 
tion Study, Explanatory and Background Materials, Schedule 3, 7 
(1960) (headnote applies only if “such materials were used primari- 
ly for ornamentation”). 

At trial, plaintiff introduced evidence to show that the ankle 
patch had three functions: it provides abrasion resistance for the 
underlying fabric, protects the ankle bone, and controls pronation. 

In a deposition, Richard B. Crosbie testified that the ankle patch 
controls pronation, the inward tipping of the ankle, “to a degree” 
by stiffening the fabric around the ankle. However, the Court finds 
more persuasive the testimony of defendant’s witness Richard 
Bunch, manager of the biomechanics laboratory at Converse, Inc. 
and author of several published articles on the relationship of 
sports injuries and sports shoes, who testified that the patch pro- 
vided no such support because the area of the ankle where prona- 
tion occurs is well below the patch. Plaintiff does not argue in its 
post-trial brief that the patch serves any function with respect to 
correcting pronation, and the Court finds that plaintiff has failed 
to prove that it does. 

Plaintiffs witness also testified that the patch protects the bony 
outcropping of the ankle from injury, but there is little in the 
record to indicate how the patch serves that function. Nor is there 
any credible evidence that this area is in need of protection. The 
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Court finds plaintiff's evidence insufficient to prove that the patch 
protects the ankle from injury. 

The only question remaining is whether the patch primarily 
serves to protect the underlying fabric from abrasion. The Court 
finds that it does not, and that the patch is primarily ornamentive. 

Witnesses for both parties agreed that they had seen scuffing on 
the ankle patch on shoes returned from wear tests. Although all 
the witnesses agreed that the patch strengthened the underlying 
fabric, there was little credible evidence that if the patch were not 
on the upper there would be abrasion of the fabric or deterioration 
of the upper. 

Defendant’s witness Daniel McCarthy testified there is no extra 
wear in the ankle area of the upper when the sneakers are used for 
playing basketball. Mr. McCarthy testified that Converse manufac- 
tured and marketed a high-top sneaker without the ankle patch, 
and that he did not see any particular wear in the ankle area in 
sneakers without the patch. Mr. Bunch, defendant’s biomechanics 
expert, testified that basketball players do not frequently strike 
their ankles together as they play, and that he had never seen 
wear in the area of the ankle patches, even on high-top sneakers 
without ankle patches. ’ 

Witnesses for both parties testified that ankle patches had been 
placed on the exterior inside surface of plaintiff's high-top sneakers 
since the 1920’s; that the patch was originally made of leather 
backed with sponge; that in the 1940s is was made of a thick 
rubber; and that the patch was always placed on the same area on 
the shoe. Defendant’s witness McCarthy testified that the patch 
was intended to serve a protective purpose when originally placed 
on the high-top sneaker, but it later appeared that there was no 
need for this protection. He also said that the current cotton and 
resin patch was placed over the ankle area of the upper because 
the public expects to find a patch there. Plaintiff's witness Charles 
F. Welch admitted that plaintiff believed it could not successfully 
sell its sneakers without the patch, in part because its “major com- 
petitors had ankle patches on in the same place.” Witnesses for 
both sides agreed the patch was colorful and attractive to the eye. 

After considering the merchandise, other exhibits, testimony of 
record, and relevent case law, the Court holds that plaintiff has 
failed to overcome the presumption of correctness which attaches 
to Customs’ classification that the uppers were “ornamented”. See 
28 U.S.C. § 2639(a)(1). 

The action is dismissed. Judgment will be entered accordingly. 
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(Slip Op. 85-44) 


Oxp Repusiic INSURANCE Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 83-10-01525 
Before CaRMAN, Judge. 


OPINION AND ORDER 

[Motion denied.] 

(Decided April 9, 1985) 

Wayne Jarvis, Lid. (Wayne Jarvis on the motion) for the plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division (Kenneth N. Wolf on the motion) for the defendant. 

CaRMAN, Judge: Defendant, pursuant to Rule 84 of the Rules of 
the United States Court of International Trade, has moved to sus- 
pend this action under a test case now pending before the Court, 
American Air Parcel Forwarding Co., Ltd. v. United States, Court 
No. 83-7-00995 (Ct. Int’l Trade filed July 14, 1983). Plaintiff vigor- 
ously opposes the application, terming it an “unprecedented motion 
to involuntarily suspend [the] action.’’? 

The American Air Parcel (AAP) case is the latest in a melange of 
complex, protracted legal parrying which has resulted in numerous 
rulings from this Court.? Both Old Republic and AAP involve the 
valuation of entries of made-to-measure clothing imported from 
Hong Kong. All the disputed entries in both cases were made by 
the same importer, American Air Parcel Forwarding Co., Ltd. On 
some of the entries, Old Republic acted as surety on the customs 
bonds. On others, the St. Paul Fire & Marine Insurance Company 
acted as surety.* 

Plaintiff proffers several grounds for its opposition to the suspen- 
sion motion. Among these grounds: (1) An alleged deprivation of 
the right to a trial by jury as guaranteed by the seventh amend- 
ment as well as 28 U.S.C. § 1876 (1982); (2) an alleged deprivation of 
the right to counsel as guaranteed by the due process clause of the 
fifth amendment; (3) an alleged violation of the procedural due 
process guarantees of the fifth amendment; (4) Rule 84(a) does not 
allow suspension of cases where 28 U.S.C. § 1581(i) is the jurisdic- 
tional basis; (5) the defendant has not shown good reason for a stay 
of the Old Republic proceedings; (8) policy reasons militate against 
granting the suspension; these considerations include a possible 


‘Plaintiff's Memorandum In Opposition, at 1 (footnote omitted). 

? See, e.g, American Air Parcel Forwarding Co., Ltd. v. United States 7 CIT —, 587 F. Supp. 550 (1984); Ameri- 
can Air Parcel Forwarding Co., Ltd. v. United States, 6 CIT —, 573 F. Supp. 117 (1983); American Air Parcel 
Forwarding Co., Ltd. v. United States, 5 CIT 8, 557 F. Supp. 605, aff'd, 718 F.2d 1546 (1983); American Air Parcel 
Forwarding Co., Ltd. v. United States, 4 CIT 150 (1982); American Air Parcel Forwarding Co., Ltd. v. United 
— 2 CIT 178 (1981); American Air Parcel Forwarding Co., Ltd. v. United States, 1 CIT 293, 515 F. Supp. 47 
(1981). 

3’ By order of this Court dated July 31, 1984, St. Paul Fire & Marine Ins. Co. v. United States, Court No. 83-10- 
01528 (Ct. Int’l Trade filed Oct. 18, 1983) was suspended under the AAP case. 
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monopolization of the bar of this Court in violation of the antitrust 
laws. 


Discussion 


In the Court of International Trade, more often than in other 
courts, cases appear on the docket which involve identical issues of 
law and fact. Given this situation, the suspension procedure * af- 
fords parties and the Court a means toward efficient judicial ad- 
ministration. See Marubeni America Corp. v. United States, T7 
Cust. Ct. 186, 188 (1976); see also Intercontinental Fibres, Inc. v. 
United States, 2 CIT 133, 135 (1981). 

Fundamentally, the operation of Rule 84 contemplates the desig- 
nation by the Court of a “test case.” Other cases involving the 
same issues of law and/or fact are then “suspended” under the test 
case. In the overwhelming majority of instances, the parties—and 
attorneys—are identical in the test case and the suspended case. 
Presumably, the outcome of the test case, while not binding regard- 
ing the suspended cases, will figure largely in counsel’s decision on 
how to proceed in the suspended cases. See Marubeni, 77 Cust. Ct. 
at 188. 

It can be assumed that a certain sense of cooperation underlies 
the suspension procedure in this Court. Cases are almost always 
placed in such a posture through the consent of the parties. The 
scheme is intended to benefit all concerned, including the suspend- 
ed party. 

To be sure, this Court and its predecessor have been called upon 
to rule in cases where the parties disagreed on the propriety of the 
suspension. But these disputes have generally revolved around the 
alleged “sameness” of the factual or legal issues. E.g., F.W. Wool- 
worth Co. v. United States, 71 Cust. Ct. 272, 274 (1973); Adolco 
Trading Corp. v. United States, 70 Cust. Ct. 346 (1973); Air-Sea For- 
warders, Inc. v. United States, 69 Cust. Ct. 327, 329 (1972); Modelli 
Imports, Lid. v. United States, 69 Cust. Ct. 325, 326 (1972). The 
Court is not aware of any reported case where suspension was op- 
posed on grounds similar to those propounded by plaintiff. 


_ _— 84 of the Court of International Trade Rules, relevant here, ides in part: 
Calendar. Sted te ade at eek on which an action described in 28 USC. 


by order of the court, the final determination of a test case. 

hte as in ot Ga Cs tae Bd a ted by order of the court upon a 

sstlon, tov. Sens saan Gasigatinn: tate sine tomeo te teh or (2) has submitted to the court for deci- 
sion. 

(c) Suspension Criteria. An action may be suspended under a test case if the action involves an issue of 

OS or SE of Re RS ee ls ee ee eS 


“a Motion for Suspension. A motion for suspension shall include, in addition to the requirements of Rule 
7, (1) the title and court number of the action or which suspension is requested, (2) title and court 
number of the test case, and (3) a concise statement of the issue of fact or question of law alleged to be the 
same in both acti 

oan Effect of etpeadiin. An order suspending an action shall stay all further proceedings and filing of 

pers in the suspended action unless the court otherwise directs. 

" Removal From Suspension. A suspended action may be a from the Suspension Calendar only 
upon a motion for removal. A motion for removal may be solely for the purpose of moving the 
action toward final disposition. An order granting a motion for causal ll specify the terms, conditions 
and period of time within which the action shall be finally disposed. 

5 “The purpose of the suspension procedure in this Court is to facilitate the disposition of actions, eliminating 
the necessity of trying the same issue over and over again, and dispensing with the filing of complaints and 
answers in actions which in all likelihood will never be tried.” H.H. Elder & Co. v. United States, 69 Cust. Ct. 
344, 345 (1972). 


a) Suspension 
ai i581 and (b) nae | pes si 
‘est Case Defin 
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It is apparent to the Court that the better, and more fair, view 
suggests that the suspension motion before the Court should be 
denied. It is at best uncertain whether strong relevance exists be- 
tween the Old Republic and American Air Parcel cases. Significant- 
ly, American Air Parcel involves only one entry of the subject mer- 
chandise, see American Air Parcel Forwarding Co., Lid. v. United 
States, 6 CIT —, 573 F. Supp. 117, 120 (1983), while Old Republic 
covers seventeen entries. As plaintiff aptly notes, it is highly un- 
clear that suspension of Old Republic will facilitate its disposition 
since each transaction must be separately analyzed for appraise- 
ment purposes. See Peugot Motors of America, Inc. v. United States, 
8 CIT —, 595 F. Supp. 1154, 1157 (1984). There is no indication that 
the factual circumstances peculiar to the one entry included in 
American Air Parcel will be absolutely representative of the many 
possible factual conditions in Old Republic. Absent the required 
showing of identity or “sameness” of issues, defendant’s motion 
should be denied.”? Indeed, where a party opposes a Rule 84 suspen- 
sion on the ground that the issues of fact or law are not the 
“same,” there should be at least a presumption that suspension is 
inappropriate. 

Beyond this, it is important to note the spirit of Rule 84 in the 
Court of International Trade. The rule, as noted above, is intended 
as a cooperative vehicle through which litigants and the Court 
arrive at efficient administration. The suspension procedure most 
assuredly should not operate as a holding pen for incarcerated ac- 
tions that parties actively seek to litigate. 

The Court acknowledges that it possesses the inherent authority 
to stay cases pending on its docket in order to promote efficient ju- 
dicial administration. See, e.g., Gold v. Johns-Manville Sales Corp., 
723 F.2d 1068, 1077 (8d Cir. 1983); Wedgeworth v. Fibreboard Corp., 
706 F.2d 541, 544-45 (5th Cir. 1983). And, indeed, the only substan- 
tive effect of a Rule 84 suspension is a stay of proceedings. See U.S. 
Ct. Int’l Trade R. 84(f). This power, however, ought not be lightly 
wielded since, while the outcome of the test case is not given pre- 
clusive effect, the Court is free to consider it significant in the sus- 
pended case. See Marubeni, 77 Cust. Ct. at 188. 

Accordingly, defendant’s motion for an order pursuant to Rule 84 
of the Rules of this Court suspending the instant action pending 
the final determination of the test case American Air Parcel For- 
warding Co., Ltd. v. United States, Court No. 83-7-00995 (Ct. Int’l 
Trade filed July 14, 1983) is denied. 

So ordered. 


*Plantiff notes that just a single entry in Old Republic (entry number 81-342150) covers 1,773 transactions 
between 193 tailors and 143 distributors. 

7The Court would note that in finding the lack of identity under Rule 84(c) dispositive of the present contro- 
versy, it expresses no views as to plaintiff's alternative grounds for opposition. 
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(Slip Op. 85-45) 


Marposs GAUGES CorP., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 83-8-01143 
Before Restani, Judge. 


OPINION AND ORDER 
[Defendant’s motion to dismiss for lack of jurisdiction granted.] 
(Decided April 10, 1985) 


Richard Kulics for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General, Joseph I. Liebman, Attor- 
ney in Charge, International Trade Field Office, and Saul Davis, United States De- 
partment of Justice, Civil Division, for defendant. 


REsTani, Judge: Defendant has moved to dismiss this action for 
lack of subject matter jurisdiction on the ground that a summons 
was not timely filed as required by 28 U.S.C. § 2636(a\(1) (1982). Al- 
ternatively, defendant urges that plaintiff failed to file a protest 
with the Customs Service (“Customs”) and therefore, pursuant to 
section 514 of the Tariff Act of 1930, as amended, 19 U.S.C. § 1514 
(1982), no summons could issue from this court. Plaintiff, on the 
other hand, asserts that a letter to Customs served as a valid pro- 
test and that all filings were timely. 

This case arises out of the export of a bench gauge system from 
plaintiff's Michigan place of business by its vice-president for engi- 
neering, Mario Bassi, for use in training employees at a related Ca- 
nadian corporation. The system was sent to Canada in February, 
1982, and returned on March 3, 1982. Entry was made on March 3, 
1982, by Customs broker C.J. Tower & Sons (“Tower”) of Buffalo, 
New York, which requested that the system be given duty-free 
status as previously imported goods, exported under lease and re- 
turned, pursuant to item 801.00 of the Tariff Schedules of the 
United States (““TSUS”). On March 26, 1982, however, Customs 
denied Tower’s requested classification and assessed a duty under 
TSUS item 712.49. Liquidation occurred on July 2, 1982.1 

On October 4, 1982, Tower submitted a letter to the district direc- 
tor of Customs seeking reliquidation and reclassification.? Along 


1On November 26, 1982, plaintiff's surety filed a protest of the liquidation. The protest was denied on Janu- 
ary 24, 1983. In any event, because it was untimely that protest cannot inure to plaintiff's benefit. See 19 U.S.C. 
§ 1514(cX2) (1982). 
* The een ot alee 4 1982, read: 
Disrrict Director or Customs, 


Detroit, MI 
bj Refund juest 
Entey: a-o1so7 
Liquidated: eee 
Tariff Item: 810.20 
Dear Sir: > loge sacked 0 ints de’ Cone 5 MR tom Mune Gee eae ing the 
oe ee < the gauge system covered by this entry. We have also enclosed a signed and a 


signed CR: 
Continued 
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with that letter, Tower included copies of Custom’s forms CF-4455 
and CF-3299. The forms were intended to support a different classi- 
fication from that claimed in the original entry papers. 

Customs treated Tower’s letter as a request for relief due to cleri- 
cal error or mistake of fact, pursuant to section 520(c\(1) of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1520(c\(1), and denied 
the claim with a form reply dated October 22, 1982.* The form 
noted that plaintiff could resubmit its request with additional in- 
formation or file a protest in accordance with section 514 of the 
Tariff Act. A handwritten portion of the form suggested that plain- 
tiff submit a letter from Mr. Bassi. 

On December 1, 1982, Tower submitted a second letter to the dis- 
trict director along with a letter from Mr. Bassi in which he ex- 
plained his use of the bench gauge system in Canada.‘ Customs re- 
sponded with another § 520 form on February 8, 1983. That form 
reply again informed plaintiffs agent of its option to submit fur- 
ther information or to file a protest. 

Neither plaintiff nor Tower on behalf of plaintiff filed any papers 
with Customs after receiving the response of February 8, 1983. On 
August 8, 1983, however, plaintiff commenced an action in this 
court by filing a summons. Plaintiff asserts that the first Tower 
letter (dated October 4, 1982) was a section 520(c1) request which 
was denied on October 22 and then seasonably protested in the 
form of Tower’s letter of December 1, 1982. Defendant argues that 
either both letters were § 520(c)\(1) requests in which case there was 
no protest filed, or that both letters were protests in which case the 
first letter triggered the 180-day statute of limitations found in 28 
U.S.C. § 2636, thereby rendering the summons of August 8, 1983, 
untimely. Additionally, defendant argues that if the letter of Octo- 


The signer of the CF-3299 is Mario Bassi, the person who conducted the training in Canada. In effect, the 
gauge was his tools of the trade. 
on the submitted documents, we ask that this entry be reliquidated and the gauge system be reclas- 
sified under tariff item 810.20, duty-free. 
Thank you. 
'y> 
C.J. Tower & Sons. 

3 Since the time for protest had elapsed, Customs was constrained to view the letter of October 4, 1982, as a 
§ 520(cX1) request, although a deficient one. In any case, Customs’ view that the letter was a § 520(cX1) request is 
of no effect. =o Mattel, Inc. v. United States, 72 Cust. Ct. 257, 266, 377 F. Supp. 955, 963 (1974). 

‘The letter of December 1, 1982, read: 

Subject: Refund Request 
Entry: 82-618277 
— 7/2/82 
Customs Team: 18 

Dear Sir: As suggested in your denial of October 22, 1982, we are enclosing a letter from Mario Bassi in 
an attempt to have this bench ga’ oan vee system reclassified under a duty free tariff item. 

We have enclosed a letter dated November 23, 1982 from Mr. Bassi explaining the reason for the export of 
this item to Canada and its subsequent return to the United States. It seems clear that this product was 
= a tools of the trade and should be accorded duty-free treatment upon its return to the 
ni 

—e your review of this file one more time. 


Respectfully, 
C.J. Tower & Sons. 
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ber 4, 1982, was a protest it was untimely, and therefore no sum- 
mons may issue based on that protest. 

Plaintiff relies on two decisions which hold that a letter request- 
ing relief under § 520(c\(1) is a sufficient protest. In Mattel, Inc. v. 
United States, 72 Cust. Ct. 257, 377 F. Supp. 955 (1974), plaintiff 
filed letters requesting relief under § 520(c\1) within 60 days of liq- 
uidation. This was within the time for filing a protest. After noting 
that letters were sufficient protests if they apprised Customs of the 
importer’s intent and the relief sought, the court allowed plaintiff 
to amend its complaint to utilize the original § 520(c\(1) request let- 
ters as § 514 protests of the liquidations. The court relied on the 
Mattel decision in Labay International, Inc. v. United States, 83 
Cust. Ct. 152 (1979). In that case, drilling equipment was exported 
to Africa and subsequently sent back to Texas. Plaintiff sought 
duty-free treatment as American goods returned. Customs, howev- 
er, assessed a duty due to lack of documentation. Less than two 
months later, plaintiff sent the district director a letter requesting 
§ 520(c\(1) reliquidation. The letter set out all relevant particulars, 
but the request was denied. Ninety-one days after liquidation plain- 
tiff filed a protest of the original liquidation, which protest was 
denied as untimely. After reiterating the rationale behind Mattel, 
the Labay court held that the § 520(c\(1) request letter was a suffi- 
cient § 514 protest of the original liquidation.* 

Although Mattel and Labay appear at first glance to be factually 
similar to the instant matter, both cases are inapposite. In both 
Mattel and Labay, the court allowed the first document submitted 
for § 520(c(1) review to serve as a protest. Here, however, plaintiff 
seeks to have the second of two quite similar letters declared a pro- 
test by claiming that the first letter is a § 520(c)\(1) request. Plaintiff 
thus seeks to submit a series of documents and then to select retro- 
actively the letter which satisfies the time requirements for judi- 
cial review. Such an argument would reach far beyond the holdings 
of Mattel and Labay.* It is also contrary to the policy behind the 
decisions finding second protests of no effect. See American Bosch, 
Div. of AMBAC, Ind., Inc. v. United States, 82 Cust. Ct. 67, 68-69 
(1979), citing Russ Togs, Inc. v. United States, 79 Cust. Ct. 119 
(1977). 

More importantly, because it missed the ordinary 90-day dead- 
line for filing a protest, it is crucial to plaintiff's position that the 
letter of October 4, 1982, be a true § 520(c)\(1) request to reliquidate. 
Only a valid request under § 520(c\(1) will save plaintiff from the 
requirement of filing a protest within 90 days of liquidation, a 


5 Although a protest was deemed to have been timely filed, the Labay case was dismissed because the sum- 
mons had not been filed within the required 180 day period. Labay International, Inc. v. United States, 83 Cust. 
Ct. 152, 155 (1979). 

®This court has been liberal in determining what constitutes a § 514 protest. See, e.g., A. Giurlani & Bros., 
Inc., v. United States, 9 CIT —, Slip Op. 85-17 (February 12, 1985). One reason may be that the 90-day period is 
short and parties may act in haste, without observing the proper forms. The corresponding period for seeking 
§ 520(cX1) relief is considerably longer, and different standards may apply. 
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deadline which it missed. The present form of § 520(c\(1) is intended 
to be an expanded vehicle for correcting inadvertences and factual 
errors. See the discussion of the legislative history of § 520(c\(1) in 
C.J. Tower & Sons of Buffalo, Inc. v. United States, 68 Cust. Ct. 17, 
336 F. Supp. 1395 (1972), aff'd, 61 CCPA 90, 499 F.2d 1277 (1974). 
Nonetheless, the terms of § 520(cX1) are quite specific. Under 
§ 520(cX1), plaintiff must claim, within one year of liquidation, a 
clerical error, mistake of fact, or other inadvertence not amounting 
to an error in the construction of law.? See Hambro Automotive 
Corp. v. United States, 66 CCPA 113, 603 F.2d 850 (1979); PPG In- 
dustries, Inc. v. United States, 7 CIT —, Slip Op. 84-27 (March 28, 
1984). At most, plaintiff seems to assert in its letters that it made a 
legal error in claiming that TSUS item 801.00 applied to the entry. 
Plaintiff alleges no mistake of fact in its letter of October 4, 1982; it 
merely seeks classification under another TSUS item. Plaintiff 
argues that underlying the letter of October 4, 1982, there was a 
lack of knowledge on the part of the customs broker of the nonexis- 
tence of a lease. The importer, however, clearly knew that no lease 
existed and it never indicated to its broker that any lease covered 
the transaction. If the broker was actually mistaken regarding the 
existence of a lease, it should have been made that fact clear to 
Customs in one of its post-liquidation letters. It was not until this 
lawsuit was filed, more than one year after liquidation, that any 
factual error was alleged.* The only error made known to Custom 
during the one-year period was plaintiff's legal error in choosing a 
particular TSUS item. 

This case involves an experienced customs broker, capable of 
noting the correct TSUS item on entry papers and timely filing 
protest. The broker here may not escape the time limit for filing a 
protest by belatedly choosing a different TSUS item and then sup- 
plying Customs with a new set of facts to support the application of 
the item. If the broker’s original mistake was only the legal error 
of choosing an incorrect TSUS item, such a course of action is not 
available. Cf. Hambro Automotive Corp. v. United States, 66 CCPA 
113 F.2d 850 (1979); United China & Glass Co. v. United States, 66 
Cust. Ct. 207 (1971); Fibrous Glass Products, Inc. v. United States, 
63 Cust. Ct. 62 (1969). Furthermore, if the protest period is to have 
any meaning, not every legal error may be transformed into one of 
fact upon rethinking by litigating attorneys. The requirement that 
the factual error be made known to Customs during the adminis- 
trative process successfully precludes such tardy redefinition. 


7 Section 520(cX1) of the Tariff Act of 1930, as amended, 19 U.S.C. § 1520(cX1) (1982), provides: 
(c) Reliquidation 
Notwithstanding a valid protest was not filed, the appropriate customs officer may, in accordance 
with regulations prescribed by the Secretary, reliquidate an entry to correct— 

(1) a clerical error, mistake of fact or other inadvertence not amounting to an error in the con- 
struction of a law, adverse to the importer and manifest from the record or established by docu- 
mentary evidence, in an entry, liquidation, or other transaction, when the error, mistake, or inad- 
vertence is brought to the attention of the appropriate customs officer within one year after the 
date of liquidation or exaction; 


® There was no allegation of inadvertence or clerical error on the part of the broker. Plaintiff admits the 
broker exercised judgment in choosing TSUS item 801.00 in the first instance. 
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Consequently, the court has determined that the first letter by 
Tower to Customs, dated October 4, 1982, did not constitute a 
§ 510(cX1) request, which would allow plaintiff to file a protest 
within 90 days of the denial of such request. Because a timely pro- 
test was not filed, this court lacks jurisdiction over this action. See 
19 U.S.C. § 1514 and 28 U.S.C. § 2636(a\(1). Accordingly, defendant’s 
motion is granted and this action is hereby dismissed. 


(Slip Op. 85-46) 
AMORIENT PETROLEUM COoO., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 83-9-01326 
Before Re, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


Petroleum Derivatives 


“Motor fuels” in item 475.25, TSUS, is a chief use provision 
which requires that the imported merchandise be classified accord- 
ing to its chief use in the United States. The fact that California 
state regulations prohibited the use of imported petroleum deriva- 
tives as motor fuel in certain regions of the state does not defeat 


the application of the chief use classification. 

Held: Since plaintiff admits that the chief use of imported petro- 
leum derivatives in the United States is as motor fuel, the import- 
ed merchandise was properly classified as motor fuel under item 
475.25, TSUS, and defendant’s cross-motion for summary judgment 
must be granted. 


[Judgment for defendant.] 


(Decided April 17, 1985) 


Blum, Nash & Railsback (Edwa.d G. Modell), for plaintiff. 

Richard K. Willard, Acting Assistant Attorney General; Joseph J. Leibman, At- 
torney in Charge, International Trade Office, Commercial Litigation Branch (Judith 
M. Barzilay), for the defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of 18,344,771 
gallons of certain petroleum derivatives imported from South 
Korea and China, and described on the customs invoices as “gaso- 
line.” 

The petroleum derivatives were entered at the port of Long 
Beach, California, and were classified by the Customs Service (Cus- 
toms) as “motor fuels” under item 475.25 of the Tariff Schedules of 
the United States (TSUS). Hence, they were assessed with a duty of 
1.25 cents per gallon. 
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Plaintiff protests this classification, contending that the petrole- 
um derivatives are properly classified as “naphthas derived from 
petroleum, shale oil, or combinations thereof (except motor fuel)” 
under item 475.35, TSUS, dutiable at .25 cents per gallon. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


General Headnotes and Rules of Interpretation 


10. General Interpretive Rules. For the purposes of these sched- 
ules— 


(e) in the absence of special language or context which other- 
wise requires— 

(i) a tariff classification controlled by use (other than 
actual use) is to be determined in acco ce with the use 
in the United States at, or immediately prior to, the date 
of importation, of articles of that class or kind to which 
the imported articles belong, and the controlling use is the 
- =. i.e., the use which exceeds all other uses (if any) 
combined; 


Schedule 4, 
Part 10 Headnotes: 
2. For the purposes of this part— 

(b) “Motor Fuel” (item 475.25) is any product derived 
primarily from petroleum, shale, or natural gas, 
whether or not containing additives, which is chiefly 
used as a fuel in internal-combustion or other 
engines. 

Classified Under: 
Schedule 4, Part 10: 
475.25 Motor Fuel 1.25¢ per gal. 
Claimed Under: 
Schedule 4, Part 10: 
475.35 Naphthas derived from petroleum, 
shale oil, natural gas, or combina- 
tions thereof (except motor fuel) 0.25¢ per gal. 


The question presented, therefore, is whether the petroleum de- 
rivatives imported by the plaintiff constitute “Motor Fuel,” as clas- 
sified by Customs, or “Naphthas derived from petroleum, shale oil, 
natural gas or combinations thereof (except motor fuel),” as con- 
tended by plaintiff. In order to decide this question, the court must 
consider “whether the government’s classification is correct, both 
independently and in comparison with the importer’s alternative.” 
Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 
739 F.2d 628 (Fed. Cir. 1984). See E. R. Hawthorne & Co. v. United 
States, 730 F.2d 1490 (Fed. Cir. 1984). 
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Contending that there is no triable issue of fact, both parties 
moved for summary judgment under Rule 56 of this Court. After 
examining the tariff schedules, relevant case law, affidavits, and 
lexicographic definitions, this Court has determined that the im- 
ported petroleum derivatives were properly classified by Customs 
as “motor fuel.” 

On November 9, 1982, after payment of customs duties of 1.25 
cents per gallon on these petroleum derivatives, Amorient filed a 
protest with the Acting District Director of Customs on Terminal 
Island, California. When the protest was denied, Amorient filed 
this action. 

Contending that there was no genuine issue of fact to be tried, 
plaintiff initially moved for summary judgment. It asserted that 
the petroleum derivatives had degrees of unsaturation, which are 
measured according to “Bromine numbers,” and Reid vapor pres- 
sures greater than those acceptable to the California Air Resources 
Board (CARB) for sale as gasoline in the South Coast Basin of Cali- 
fornia. Hence, plaintiff argued that the petroleum derivatives could 
not properly be classified as “motor fuel.” 

Plaintiff further stated that, in order to comply with the CARB 
regulations, so that the imported merchandise could be sold as 
motor fuel within the South Coast Basin of California, 12,967,918 
gallons of the petroleum derivatives were mixed with naphtha, con- 
densate, jet fuel, leaded and unleaded gasoline in tanks in Long 
Beach, California. 

The petroleum derivatives in question have Bromine numbers 
which range from 62.4 to 92.4. The Reid vapor pressure of these de- 
rivatives ranges from 9.6 to 10.4 pounds per square inch. CARB 
motor vehicle fuel standards for the South Coast Basin of Califor- 
nia prohibit the sale of any gasoline that has a degree of unsatura- 
tion greater than that indicated by the Bromine number of 30. 
CARB Regulations § 2250(a). Within the South Coast Basin between 
the months of April and October, CARB regulations also prohibit 
the sale of motor fuel with a Reid vapor pressure greater than 9 
pounds per square inch. CARB Regulations § 2251. 

In support of its motion, plaintiff submitted the affidavits of its 
Vice President, Richard T. Mulcahy, and of James J. Morgester, 
Chief of the Compliance Division of the California Air Resources 
Board. Both affiants averred that the petroleum derivatives in 
question could not lawfully have been sold as motor fuel in the 
South Coast Basin of California. 

Based upon the fact that the petroleum derivatives in question 
could not be lawfully sold as motor fuel in the South Coast Basin, 
Amorient urged that these derivatives were improperly classified, 
and should have been classified and assessed duty under item 
475.35, TSUS, as “naphtha.” The plaintiff drew a distinction be- 
tween petroleum products used as motor fuel, and those used in 
motor fuel. It urged that, since the products in question could not 
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be sold in the South Coast Basin as motor fuel, and instead were 
blended with other components to form a fuel acceptable for sale in 
the Basin, they should have been classified as “naphtha.” 

The defendant opposed the motion for summary judgment. It 
contended that whether the products in question could be lawfully 
sold as a motor fuel in the South Coast Basin of California is irrele- 
vant to the classification of the imports. Emphasizing that the chief 
use of the petroleum derivatives within the United States is con- 
trolling on the classification issue, the defendant claimed that 
there was an issue of material fact as to whether the products in 
question were usable as motor fuel. The defendant also maintained 
that petroleum derivatives containing lead were not classifiable as 
“naphtha” under item 475.35, and, thus, there was an additional 
factual question to be determined. Finally, the defendant contend- 
ed that there was a question of fact as to whether those petroleum 
derivatives that were not blended to make a saleable motor fuel for 
the South Coast Basin, were later sold elsewhere as motor fuel. 

In response to the defendant’s contentions, the plaintiff stipulat- 
ed that the petroleum derivatives in question are used primarily as 
motor fuel outside of the South Coast Basin of California, that 
there was lead in these derivatives, and that the portion of the 
shipment in question that was not blended to make gasoline for 
sale in the South Coast Basin was sold by Amorient as gasoline for 
use outside of the South Coast Basin. Having stipulated these facts, 
the plaintiff contended that there remained no material facts in 
dispute, and, therefore, urged summary judgment in its favor. 

In response to the stipulations of the plaintiff, the defendant 
made a cross-motion for summary judgment. The defendant con- 
tended that since the product in question, by plaintiff's own admis- 
sion, was used outside of the South Coast Basin chiefly as motor 
fuel, and that the remainder of the shipment not blended for use as 
motor fuel in the South Coast Basin was sold for use elsewhere as 
motor fuel, the product had been properly classified. In addition, 
the defendant contended that the presence of lead in the product 
precluded its classification as “naphtha.” In essence, the defendant 
took the position that the regulations of a state prohibiting the sale 
of petroleum derivatives in question as motor fuel in a limited geo- 
graphic area were of no legal significance in the classification of 
the imported product. 

On a motion for summary judgment, all ambiguities should be 
resolved, and all reasonable inferences should be drawn, in favor of 
the party against whom the summary judgment is sought. United 
States v. Diebold, Inc., 369 U.S. 654, 655 (1962); Yamaha Interna- 
tional Corp. v. United States, 3 CIT 108, 109 (1982). If there are any 
material issues of fact, summary judgment is precluded. Yamaha 
International, supra, 3 CIT at 109; S.S. Kresge Co. v. United States, 
77 Cust. Ct. 154, C.R.D. 76-6 (1976). In the case at bar, each side 
asserts there is no triable issue of fact. 
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The Court agrees that there is no material question of fact in dis- 
pute, and that, therefore, summary judgment is appropriate. Since 
the court has determined that the defendant’s position is correct, 
judgment will issue for the defendant. 

A question presented is whether a state regulation which limits 
or restricts the use of an imported product may preclude its classi- 
fication according to its chief use in the United States. It is the 
holding of this Court that the chief use of the product in the 
United States is controlling as to classification under a chief use 
provision of TSUS, irrespective of any state law or regulation 
which may restrict its use within the state. 

The General Interpretive Rules of the tariff schedules provide 
that in the absence of special language or content, “a tariff classifi- 
cation controlled by use (other than actual use), is to be classified 
in accordance with the use in the United States * * * and the con- 
trolling use is the chief use.” 19 U.S.C.A. § 1202(10\(eXi). The head- 
notes to part 10 of Schedule 4 define “motor fuel” as “any product 
derived primarily from petroleum, * * * which is chiefly used as a 
fuel in internal-combustion or other engines.” Actual use of a par- 
ticular shipment is not dispositive. In order to prevail, plaintiff 
must prove that the chief use of the class or kind of merchandise 
in question is different than the use stated by Customs. See, eg., 
Pistorino & Co. v. United States, 67 CCPA 1, 4, C.A.D. 1234, 607 
F.2d 989, 992, (1979); United States v. Colibri Lighters (U.S.A.) Inc., 
47 CCPA 106, 109, C.A.D. 739 (1960); H..J. Baker & Bros. v. United 
States, 37 CCPA 52, 54, C.A.D. 419 (1949). 

In Pacific Guano & Fertilizer Co. v. United States 15 Ct. Cust. 
App. 218, C.A.D. 2866 (1927), the government classified certain agri- 
cultural products entered at San Francisco, California, and in- 
voiced as “ground tankage,” as manufactured articles not specifi- 
cally provided for. The classification was based on the finding that 
the imported tankage was chiefly used in the United States as feed. 
The plaintiff challenged this classification, and contended that the 
tankage should have been properly classified as “fertilizer.” At 
trial, the plaintiff was able to prove that the imported tankage was 
used as fertilizer, and that its chief use in California was as fertiliz- 
er. This evidence, however, was not sufficient to prove that its chief 
use in California as fertilizer was the product’s chief use in the 
United States. 

In the Pacific Guano & Fertilizer Co. case, the Court of Customs 
Appeals specifically stated that “[t]he fact that high-grade tankage 
is chiefly used in California as a fertilizer hardly justifies the con- 
clusion that such tankage is chiefly used in the United States for 
that purpose.” Jd. at 227 (emphasis in original). The court also con- 
cluded that the actual use of the particular merchandise was not 
determinative of its classification under the tariff schedules. Jd. at 
228. The court upheld the government’s classification, and empha- 
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sized that it is the product’s chief use in the United States that 
controls its classification for tariff purposes. 

The holding in the Pacific Guano & Fertilizer Co. case has been 
consistently followed in subsequent cases. See, e.g., United States v. 
Colibri Lighters (U.S.A.) Inc., 47 CCPA 106, 109, C.A.D. 739 (1960); 
H.J. Baker & Bros. v. United States, 37 CCPA 52, 54, C.A.D. 419 
(1949); Bangor & Aroostook Railroad Co. v. United States, 20 CCPA 
96, 100, T.D. 45724 (1932). For example, in S.S. Kresge Co. v. United 
States, 28 Cust. Ct. 373, Abstr. 56297, app. dismissed, 40 CCPA 2090 
(1952), the court stated: “Chief use of a class of merchandise is nei- 
ther proven nor refuted by testimony that in certain local areas in 
the United States the merchandise has but one use and no other, 
unless it also be established, as a fact, that elsewhere in the United 
States it is not commercially known.” Jd. at 375. 

Plaintiff relies on United States v. Exxon Corp., 66 CCPA 129, 
C.A.D. 1233, 607 F.2d 985 (1979), for the proposition that petroleum 
derivatives suitable for use in motor fuels are not dutiable as petro- 
leum derivatives suitable as motor fuels. In Exxon, the Court of 
Customs and Patent Appeals stated that “the statutory definition 
of motor fuel contained in TSUS Schedule 4, Part 10, headnote 2(b) 
determines what is or is not a motor fuel.” Jd. at 133, 607 F.2d at 
989. Thus, the court distinguished between petroleum derivatives 
suitable for use in motor fuels, and those suitable for use as motor 
fuels, and held that only the latter are properly classifiable as 
motor fuel. Jd. at 133, 607 F.2d at 988. See California Oil Co. v. 
United States, 29 Cust. Ct. 44, 47, C.D. 1442 (1952). The Exxon court 
then determined that the petroleum products in that case were not 
suitable for use as motor fuel because the 10% distillation tempera- 
ture of those particular petroleum derivatives was too high to start 
a motor. 66 CCPA at 133, 607 F.2d at 988. In short, since the prod- 
uct was physically incapable of being used as motor fuel without 
modification or blending, it could not be classified as motor fuel. 

In contrast, the imported product in this case is clearly capable 
of being used as a motor fuel. Indeed, plaintiff has stipulated that 
its use as motor fuel is its chief use in the United States. Further- 
more, nearly one third of the shipment in question was sold for use 
outside of the South Coast Basin of California as motor fuel. Never- 
theless, plaintiff insists that the local restriction on the use of 
motor fuel, which CARB places upon those fuels to be used in the 
South Coast Basin of California, should determine the classification 
of this shipment. On this reasoning, plaintiff contends that the 
shipment in question should be classified as “naphthas * * * 
(except motor fuels).” 

There is no basis for plaintiff's contention that the chief use of 
this particular shipment in California proves that it should have 
been classified as other than “motor fuel.” The Tariff Schedules 
classify these petroleum derivatives by their chief use in the 
United States. Since item 475.25 is a chief use designation, and the 





U.S. COURT OF INTERNATIONAL TRADE 43 


chief use of the product in question concededly is as motor fuel, 
there is no question of fact or law as to the correctness of the clas- 
sification by Customs of the products in question. While state laws 
or regulations governing use of a product may constitute relevant 
evidence, when the product’s chief use in the United States is in 
dispute, they are of no legal significance for customs duty purposes 
when, as in this case, the product’s chief use in the United States is 
established. 

Plaintiff contends that the Pacific Guano and S. S. Kresge deci- 
sions are not controlling because in those cases there were no legal 
restrictions on the use of the imported merchandise in the particu- 
lar area, but merely the determination or choice by the importer to 
put the merchandise to a use other than its chief use in the United 
States. Plaintiff's argument is not persuasive. While it is true that 
in Pacific Guano and Kresge the local uses were not mandated by 
local laws or regulations, the holdings of those cases are clear in 
their rejection of any standard other than chief use in the United 
States as controlling on the issue of the tariff classification of the 
importation. 

Article I, section 8 of the United States Constitution mandates 
that “all Duties, Imposts, and Excises shall be uniform throughout 
the United States.” U.S. Const. Art. I § 8 cl.1. Congress has gone to 
great lengths to establish a comprehensive administrative and judi- 
cial mechanism to execute and enforce the uniform and fair appli- 
cation of the customs laws of the United States. Indeed, a primary 
purpose or function of this Court is to ensure that the administra- 
tive agencies with jurisdiction over imports apply the law consist- 
ently and uniformly. See, e.g., H.R. Rep. No. 1235, 96th Cong., 2d 
Sess. 18-19 (1980). If this Court were to adopt the interpretation or 
view of the law urged by the plaintiff, the result would be that 
similar imports could be assessed different duties at different ports 
of the United States. This result would be in direct conflict with 
the constitutional mandate of national uniformity in the adminis- 
tration of the customs laws of the United States. 

Whether or not this case should be considered one of first or 
novel impression, the plaintiff's position is untenable since it is 
contrary to national policy. Plaintiff's contention would require 
Customs to refrain from classification of imported petroleum de- 
rivatives until each shipment’s ultimate use was determined. This 
determination would have to be based on the destination of each 
particular shipment. CARB regulation § 2251 contains five differ- 
ent localized restrictions as to acceptable Reid vapor pressure based 
upon time of year, and the particular locality in which the gasoline 
is to be used. Plaintiffs plan would therefore require the Customs 
Service to classify the shipments to these areas differently from 
other shipments, as well as differently from shipments to the same 
areas at different times of the year. 
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The second difficulty with plaintiffs proposal is that it would 
allow importers to store their imports in areas where the products 
perhaps could be classified as “naphthas.” They could thus receive 
the benefit of a lower tariff rate, and later sell their imports as gas- 
oline in areas where the restrictions did not exist. In response, the 
Customs Service would either have to maintain continuous scruti- 
ny over imports assessed at the lower tariff rate, or delay collecting 
duties until the imports were used. Either procedure would be bur- 
derisome and impractical. 

It is well established that, when the tariff schedules designate a 
classification according to chief use, use is to be determined as of 
the date of importation or immediately prior thereto. E.g., Ran- 
dolph Rand Corp. v. United States, 53 CCPA 24, 26-27, C.A.D. 871 
(1966); United States v. C.S. Emery & Co., 53 CCPA 1, 6, C.A.D. 868 
(1966); United States v. Baltimore and Ohio R.R. Co., 47 CCPA 1, 4, 
C.A.D. 719 (1959). Furthermore, it is beyond question that classifi- 
cation of imported merchandise must rest upon its condition as im- 
ported. E.g., Carrington Co. v. United States, 61 CCPA 177, 81, 
C.A.D. 1126, 497 F.2d 902, 905 (1975); United States v. Baker Per- 
kins, Inc., 46 CCPA 128, 131, C.A.D. 714 (1959). The fact that plain- 
tiff intended to, and later did, blend some of the imported petrole- 
um derivatives with other materials is irrelevant if the chief use in 
the United States of the imported merchandise at the time of im- 
portation was as motor fuel. 

In conclusion, the tariff schedules make no provision for localized 
tailoring of petroleum classifications as suggested by the plaintiff. 
Headnote 2(b) states that motor fuel is “any product * * * which is 
chiefly used as a fuel in internal-combustion or other engines.” The 
cases cited, as well as the General Interpretive Rules, leave no 
doubt that tariff classifications controlled by use, other than actual 
use, are to be determined in accordance with the chief use in the 
United States, not in any particular locality. Thus, in the case at 
bar, there is no question as to the validity of the government’s clas- 
sification of the imported merchandise. 

Plaintiff has failed to establish that the applicable standard for 
classification of its petroleum derivatives is anything other than 
the chief use of the product in the United States. The fact that the 
State of California has made a legislative determination that petro- 
leum derivatives imported by plaintiff are not permissible motor 
fuels in certain limited geographic areas does not negate the fact 
that the chief use of these substances in the United States is a 
motor fuel. 

The plaintiff's proposed classification of the merchandise is as 
“{njaphthas derived from petroleum * * * (except motor fuel)” 
under item 475.35. This proposed item expressly excludes motor 
fuel. Since the imported merchandise has been determined to be 
motor fuel, the merchandise cannot be classified as naphtha. 
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For the foregoing reasons, it is the determination of this Court 
that the imported merchandise was properly classified by Customs 
as motor fuel. 

Defendant’s cross-motion for summary judgment is granted, the 
plaintiffs motion is denied, and the action is dismissed. Judgment 
will issue accordingly. 
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